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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  57 
[FRL  1488-2] 

Primary  Nonferrous  Smelter  Orders; 
National  Rules 

AGENCY:  Evironmental  Protection 
Agency  (EPA). 

ACTION:  Final  rules. 

summary:  These  rules  establish  the 
minimum  required  contents  of  initial 
primary  nonferrous  smelter  orders 
(NSOs)  issued  under  section  119  of  the 
Clean  Air  Act,  and  the  criteria  and 
procedures  EPA  will  use  in  issuing 
NSOs  and  in  evaluating  NSOs  issued  by 
States.  Under  section  119,  NSOs  may  be 
granted  to  eligible  smelters  by  States, 
with  EPA  approval,  or  by  EPA.  An  NSO 
permits  a  smelter  to  use  interim  constant 
control  technology  in  combination  with 
dispersion  techniques  to  maintain  the 
national  ambient  air  quality  standards 
NAAQS)  for  sulfur  dioxide,  instead  of 
complying  with  its  state  implementation 
plan  (SIP)  emission  limitation.  These 
rules  apply  only  to  initial  NSOs,  which 
may  extend  through  January  1, 1983. 
Second  NSOs,  extending  through 
January  1, 1S88,  may  also  be  granted  but 
are  not  covered  by  these  rules. 

OATES:  These  rules  are  effective  July  24, 
1980.  Judicial  review  of  these  rules  may 
be  obtained  by  filing'  a  petition  for 
review  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  on  or 
before  August  25, 1980. 

ADDRESSES:  Docket  Number  DSSE-78-1, 
which  contains  the  documents  upon 
which  these  rules  are  based,  is  open  for 
public  inspection  and  copying  between  8 
A.M.  and  4  P.M.  Monday  through  Friday 
at: 

U.S.  Environmental  Protection  Agency, 
Central  Docket  Section,  Room  2902, 
Waterside  Mall,  401  M  Street,  S.W., 
Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Rochlin,  Division  of  Stationary 
Source  Enforcement  (EN-341),  401  M 
Street,  S.W.,  Washington,  D.C.  20460 
(202) 755-2542 

SUPPLEMENTARY  INFORMATION: 

The  remainder  of  this  notice  discusses 
the  basis  and  purpose,  background,  and 
contents  of  the  rules  promulgated  today. 
This  notice  also  responds  to  the  major 
comments  on  the  proposed  regulations 
and  explains  the  reasons  for  major 
changes  in  the  promulgated  rules  from 
the  proposed  regulations.  EPA  has  also 
prepared  a  Response  to  Comments 
document,  which  contains  more  detailed 
responses  on  a  number  of  issues  raised 
by  commenters,  and  addresses  certain 
comments  of  less  major  importance. 


That  document  is  part  of  the  basis  and 
purpose  of  this  rulemaking,  and  is 
available  in  the  rulemaking  docket  and 
at  the  address  stated  above.  Except 
where  changes  have  been  made  in  the 
rules,  the  contents  of  the  notice 
accompanying  EPA’s  proposal  of  these 
rules  should  also  be  considered  a  part  of 
the  basis  and  purpose  of  the  final  rules. 

Background 

On  January  31, 1979,  EPA  proposed 
national  rules  to  implement  new  section 
119  of  the  Clean  Air  Act  (44  FR  6284). 
Corrections  of  the  proposal  were 
published  on  February  27, 1979  (44  FR 
11096).  The  rules  proposed  a  new  Part  57 
of  the  Code  of  Federal  Regulations  and 
included  criteria  for  deciding  whether  a 
smelter  is  eligible  for  an  NSO.  Under  the 
proposal,  a  smelter  would  have  been 
found  eligible  if  the  Administrator 
determined,  based  on  the  financial 
information  submitted  in  the  smelter 
owner’s  application,  that  the  smelter 
could  not  afford  the  control  equipment 
necessary  for  it  to  meet  its  SIP  emission 
limitation  for  sulfur  dioxide.  The 
proposed  rules  also  provided  for  the 
establishment  of  certain  minimum 
interim  requirements  to  ensure  that  the 
smelter’s  emissions  would  not  result  in 
violations  of  the  NAAQS  for  sulfur 
dioxide.  These  requirements  included 
the  use  of  dispersion-dependent 
techniques  (tall  stacks  and 
supplementary  control  systems),  the 
evaluation  and  control  of  fugitive 
emissions,  the  assumption  of  legal 
liability  by  the  smelter  for  violations  of 
the  NAAQS  in  the  areas  affected  by  its 
emissions,  and  related  monitoring  and 
reporting  requirements.  The  proposed 
rules  also  would  have  required  the 
efficient  use  of  an  interim  level  of 
continuous  emission  reduction 
technology,  and  would  have  established 
criteria  and  procedures  for  a  waiver  of 
that  requirement  for  any  smelters 
without  such  controls  which  would  be 
forced  to  close  by  the  imposition  of  the 
interim  control  requirement. 

Smelters  receiving  first  NSOs  would 
also  have  been  required  to  conduct  or 
participate  in  research  and  development 
projects  to  develop  improved  means  for 
meeting  SIP  requirements.  The 
regulations  would  have  allowed  a 
temporary  suspension  of  SIP 
requirements  during  the  processing  of 
NSO  applications,  and  provided 
procedures  for  that  processing. 

EPA  received  comments  on  the 
proposed  rules  from  companies 
operating  smelters,  from  people  living  in 
the  vicinity  of  smelters,  and  from  other 
interested  members  of  the  public.  Public 
hearings  were  held  on  the  proposal  in 
Tucson,  Arizona:  Seattle,  Washington; 


and  Arlington,  Virginia.  Twenty-seven 
written  submissions  were  received 
during  the  comment  period,  and  twenty- 
two  persons  testified  at  the  hearings. 

EPA  considered  all  written  and  oral 
comments  in  developing  the  final 
regulations. 

Basis  and  Purpose  of  the  Final 
Regulations 

Although  the  basic  approach  and 
framework  of  the  final  rules  follows  that 
of  the  proposed  rules,  a  number  of 
changes  have  been  made  as  a  result  of 
public  comment.  The  following 
discussion  is  organized  to  correspond  to 
the  rules,  and  contains  a  summary  of  the 
major  comments,  the  Administrator’s 
responses  to  those  comments,  and  an 
explanation  of  the  changes. 

I.  Subpart  A — General 

A.  Eligibility  of  Smelters  for  Initial 
NSOs 

The  proposed  criteria  and  procedures 
for  determining  whether  a  smelter  is 
eligible  for  a  first  NSO  received  more 
comment  than  any  other  aspect  of  the 
proposed  rules.  Under  the  proposal,  a 
smelter  operator  would  have  been 
required  to  submit  specified  technical 
and  financial  information  to  EPA  at  the 
time  of  an  application  for  an  NSO.  EPA 
would  then  have  determined,  using  a 
particular  financial  test,  whether  the 
smelter  could  afford  the  equipment 
necessary  to  meet  its  state 
implementation  plan  (SIP)  emission 
limitation  for  sulfur  dioxide.  A  smelter 
found  unable  to  afford  that  equipment 
would  have  been  considered  eligible  for 
an  NSO,  assuming  it  met  certain  other 
basic  criteria.  If  the  smelter  had  applied 
to  the  State  for  the  NSO,  EPA  would 
have  transmitted  its  finding  on 
affordability  to  the  State,  before  the 
State  issued  the  NSO. 

This  approach  to  the  eligibility 
determinations  was  opposed  in 
comments  by  many  of  the  large 
corporate  smelter  operators.  The  main 
arguments  made  by  these  companies 
were  that  EPA  lacked  the  authority  to 
adopt  either  any  financial  test  or  a 
single  financial  test  for  determining 
whether  it  is  economically  feasible  for  a 
smelter  to  meet  its  SIP  emission  limit, 
that  the  test  proposed  by  EPA  is  the 
wrong  one,  and  that  the  information 
requirements  for  the  test  are  too 
burdensome. 

1.  Does  EPA  have  the  authority  to  use 
any  financial  test  in  determining 
whether  smelters  are  eligible  for  NSOs? 

The  Kennecott  Copper  Corporation 
argued  in  substance  that  EPA  has  no 
authority  to  consider  the  affordability  of 
any  equipment  beyond  existing  acid 
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plants  in  making  the  eligibility 
determination  required  by  section 
119(b)(3).  According  to  this  comment, 
any  smelter  now  using  an  acid  plant 
should  be  found  eligible  for  an  NSO  if  it 
is  not  currently  meeting  its  SIP  emission 
limit,  irrespective  of  whether  it  can 
afford  the  additional  equipment 
necessary  to  meet  that  emission  limit. 

This  comment  is  wholly  at  odds  with 
the  congressional  scheme  and  intent 
underlying  section  119.  First,  it  conflicts 
with  the  plain  meaning  of  the  statute. 

The  comment  advocates  an  industry¬ 
wide  finding  that  no  more  than  existing 
acid  plants  are  adequately 
demonstrated  to  be  reasonably 
availabile  yet  section  119(b)(3)  explicitly 
calls  for  a  smelter-by-smelter 
determination.  That  subsection  also 
clearly  calls  for  an  evaluation  of  the 
affordability  of  the  control  technology 
(or  “means  of  emission  limitation”) 
which  would  enable  the  smelter  to  meet 
its  SIP  emission  limit,  with  no  mention 
of  the  smelter’s  existing  controls.  The 
Administrator  believes  that  if  Congress 
had  intended  the  existence  of  an  acid 
plant  to  be  the  focus  of  the 
determination,  it  would  have  said  so 
explicitly,  as  it  did  in  section  119(d)(4). 
Kennecott’s  reading  would,  in  addition, 
make  meaningless  the  interim  constant 
control  requirement  of  section 
119(d)(1)(C).  In  short,  under  the  statutory 
scheme,  a  smelter  is  eligible  for  an  NSO 
only  until  it  can  afford  the  necessary 
constant  controls,  and  it  ordinarily  must 
use  an  acid  plant  in  the  interim. 
Kennecott’s  reading  would  create 
another  scheme  entirely. 

Second,  Kennecott’s  reading  of 
section  119(b)(3)  is  inconsistent  with  the 
existing  policy  Congress  adopted  in 
enacting  section  119.  In  enacting  section 
119,  Congress  intended  to  adopt  the 
main  elements  of  EPA’s  existing  smelter 
program. 1  Under  that  program,  smelters 
were  eligible  on  an  interim  basis  to  use 
dispersion  techniques  instead  of  meeting 
their  SIP  emission  limits  only  if  the 
immediate  imposition  of  the  full 
constant  control  requirements  was  not 
economically  feasible.  This 
determination  was  smelter-specific.  The 
only  industry-wide  determination  was 
that  the  use  of  sulfuric  acid  plants  on  all 
strong  sulfur  dioxide  gas  streams  was 
reasonably  available  control  technology 
for  every  smelter,  i.e.  it  was  a  minimum 
requirement  applicable  to  all  smelters  as 
a  condition  of  the  interim  use  of 
dispersion  techniques.  The  policy 
always  required  the  adoption  of  further 
controls  as  advances  in  technology 
made  them  economically  feasible. 


1  This  program  is  discussed  in  more  detail  below. 


Allowing  smelters  to  use  dispersion 
techniques  instead  of  constant  controls, 
irrespective  of  the  economic  need  of  a 
particular  smelter  to  do  so,  would  also 
have  been  diametrically  opposed  to  the 
direction  Congress  took  for  all  other 
sources  in  the  1977  amendments  to  the 
Clean  Air  Act.  In  the  new  section  123  of 
the  Act,  Congress  expressed  strong 
disapproval  of  dispersion  techniques, 
and  explicitly  prohibited  all  other 
sources  from  using  dispersion 
techniques  in  lieu  of  constant  controls  to 
meet  national  ambient  air  quality 
standards.  Constant  control  emission 
limitations  must  be  met  by  other  sources 
irrespective  of  the  economic  or 
technological  feasibility  of  doing  so,2 
and  section  120,  also  enacted  in  1977, 
imposes  severe  economic  penalties  for 
noncompliance  with  those  emission 
limitations.  To  read  section  119.  a 
provision  intended  to  respond  to 
problems  of  economic  and  technical 
feasibility,  as  allowing  all  smelters  to 
use  dispersion  techniques  instead  of 
constant  controls  irrespective  of 
economic  feasibilty  would  give 
inadequate  recognition  to  the  basis 
thrust  of  the  1977  amendments  and  the 
underlying  congressional  intent. 

Such  a  reading  would  also  ignore  the 
widely  varying  circumstances  of  the 
various  smelters.  The  process 
technology  now  in  use  at  American 
smelters  ranges  from  the  most 
antiquated  to  the  most  advanced  in  the 
world,  and  sulfur  dioxide  control  levels 
range  from  zero  to  more  than  ninety 
percent.  The  meteorological  and  terrain 
conditions  which  determine  the 
smelters'  emission  limitations  also  vary 
widely  among  the  smelters,  and  the 
amount  of  further  control  required  to 
meet  emission  limits  varies  widely  with 
those  conditions.  The  economic  vitality 
of  the  different  smelters  also  diverges 
widely,  as  a  result  of  differences  in 
smelting  costs,  mining  costs,  labor  costs, 
location,  and  the  like.  As  a  result,  the 
financial  ability  of  a  given  smelter  to 
meet  its  SIP  emission  limitation  cannot 
be  accurately  calculated  based  simply 
on  its  existing  control  level.  To  do  so 
would  ignore  these  vital  differences  in 
circumstances,  and  make  the  eligibility 
determination  meaningless. 

Finally,  basing  the  eligibility 
determination  simply  on  the  existence  of 
an  acid  plant  would  ignore  advances  in 
technology,  contrary  to  the  intent  of 
Congress.  Although  it  did  not  appear  to 
EPA  several  years  ago  that  many 
smelters  would  be  able  to  afford  the 
further  control  technology  that  was  then 
technically  feasible,  there  have  been 
significant  advances  in  the  cost- 


2  Union  Electric  Co.  v.  EPA.  427  U.S.  246  (1976). 


effectiveness  of  available  process  and 
control  technology  with  its  increased 
use  domestically  and  abroad.  For 
example,  when  EPA  proposed  new 
source  performace  standards  (NSPS)  for 
copper  smelters  in  1974,  only  one  kind  of 
flue  gas  desulfurization  system  (DMA 
scrubbing)  was  examined,  and  its  use 
was  not  proposed  as  a  basis  for  the 
standards.  Information  in  the 
rulemaking  docket,  however,  shows  that 
significant  advances  in  smelting  sulfur 
dioxide  weak  stream  control  have 
occurred  in  Canada,  Europe,  and  Japan. 
Basing  eligibility  solely  on  acid  plants 
would  ignore  these  developments, 
contrary  both  to  the  technology-forcing 
character  of  the  Act  as  a  whole,  and  to 
the  provisions  of  section  119  itself.  The 
Administrator  believes  that  had 
Congress  intended  to  exclude 
consideration  of  technical  advances  and 
key  eligibility  under  section  119  to  a 
single  technology,  it  would  have  done  so 
explicitly. 

2.  Does  section  119  permit  the 
Administrator  to  adopt  a  single 
financial  test  for  determining  whether  a 
smelter  can  afford  the  equipment 
necessary  to  meet  its  SIP  emission 
limit? 

Certain  companies  commented  that 
EPA  lacks  the  authority  under  section 
119  to  prescribe  the  use  of  a  particular 
financial  test  for  determining  whether  a 
smelter  can  afford  the  equipment 
needed  to  meet  its  SIP  emission  limit. 
According  to  these  commenters,  EPA 
may  not  adopt  a  single  financial  test 
both  because  it  had  not  done  so  before 
the  adoption  of  section  119,  and  because 
Congress  intended  the  Agency  merely  to 
review  affordability  determinations 
made  by  the  State.  In  the 
Administrator’s  view,  these  assertions 
raise  two  basic  questions. 

(a)  First,  did  Congress  intend  the 
States  to  make  a  finding  on  affordability 
before  the  final  determination  by  EPA? 
Under  the  proposed  rules,  the  States 
would  have  had  no  role  in  determining 
whether  particular  smelters  could  afford 
the  equipment  necessary  to  meet  their 
SIP  emission  limits.  Various  commenters 
argued  that  Congress  intended  the 
States  to  make  an  initial  finding  on 
affordability  when  smelters  applied  to 
the  States  for  NSOs.  The  Administrator 
has  concluded  that  these  comments 
have  merit,  and  that  the  proposed  rules 
gave  inadequate  attention  to  this 
question. 

Upon  examination,  the  Administrator 
believes  that  Congress  intended  the 
States  to  evaluate  the  smelters’ 
applications  and  to  make  initial  findings 
on  affordability.  This  view  is  based 
primarily  on  sections  119(a)(1)  and 
119(a)(2)(C).  Under  section  119(a)(1),  the 
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Administrator  is  to  hold  a  hearing  on  the 
question  of  reasonably  available  control 
technology  for  a  smelter  if  he 
disapproves  a  State’s  NSO.  Under 
section  119(a)(2)(C),  any  NSO  must  be 
accompanied  by  a  statement  of  the 
findings  upon  which  it  is  based.  The 
Administrator  believes  that  eligibility  is 
one  of  the  findings  intended  to  be 
included  in  that  statement. 

These  provisions,  and  the  right  of  a 
State  to  issue  an  NSO,  can  only  be 
meaningful  if  the  State  makes  an  initial 
finding  on  eligibility.  The  final  rules 
therefore  provide  for  the  submission  of 
the  relevant  information  to  the  States  as 
part  of  the  NSO  application  and  for  the 
States  to  make  initial  findings. 

(b)  Second,  does  section  119  preclude 
EPA  from  establishing  a  single,  uniform 
set  of  criteria  for  making  the 
determinations  required  by  section 
119(b)(3)?  The  proposed  rules  contained 
a  specific  set  of  financial  criteria  that 
would  be  used  by  the  Administrator  in 
making  the  affordability  determinations 
required  of  him  by  section  119(b)(3).  The 
comments  of  the  companies  argued  that 
EPA  could  not  adopt  any  single,  uniform 
set  of  criteria  for  making  that  judgment, 
either  because  the  Agency  had  not 
published  such  a  test  before  enactment 
of  section  119,  or  because  Congress 
intended  to  allow  the  States  to  make  the 
determination  according  to  whatever 
criteria  they  chose. 

These  arguments  plainly  miscontrue 
the  meaning  and  intent  of  section  119. 

As  most  commenters  acknowledged, 
under  section  119(b)(3)  eligibility  for  an 
NSO  is  contingent  on  the  affordability  of 
the  necessary  controls,  “as  determined 
by  the  Administrator. "  The  inclusion  of 
this  provision  in  the  statutory  criteria  for 
eligibility  shows  that  Congress  intended 
EPA  to  make  an  independent  judgment 
in  reviewing  a  State’s  finding  on 
affordability,  and  not  to  confine  its 
review  under  section  119(a)(1)  of  State- 
issued  NSOs  to  whether  the  State  had 
made  some  finding  on  affordability.  This 
conclusion  is  supported  by  the 
provisions  of  section  119(a)(1)  itself, 
requiring  EPA  to  hold  a  hearing  when  its 
determination  differed  from  a  State’s. 
That  provision  would  have  no  substance 
unless  EPA  were  obligated  to  make  its 
own  determination.3 

If  EPA  is  to  make  its  own 
determinations,  the  only  remaining 
question  is  whether  the  Agency  may 
prescribe  a  set  of  uniform  criteria  for 
determining  what  circumstances 
constitute  an  inability  to  afford  the 
necessary  equipment.  The  Administrator 
believes  that,  contrary  to  the  companies’ 


3  Kennecott  Copper  Corp .  v.  Train,  572  F.2d  1349 
(9th  Cir.  1978). 


arguments,  he  is  fully  authorized  to 
establish  such  criteria  in  these  rules. 

First,  section  301(a)  of  the  Act 
empowers  the  Administrator  to 
prescribe  any  rules  necessary  for 
carrying  out  his  duties  under  the  Act. 
Congress  specifically  contemplated  the 
exercise  of  this  authority  to  promulgate 
rules  governing  the  NSO  program,  and 
therefore  enacted  judicial  review  and 
procedural  provisions  (sections  307(b)(1) 
and  307(d)(1)(G))  applicable  to  these 
rules.  Given  the  great  importance  of 
eligibility  determinations,  and  given  the 
Administrator’s  obligation  to  make 
those  determinations  independently  in 
issuing  NSOs  and  in  reviewing  State- 
issued  NSOs,  it  does  not  seem  likely 
that  Congress  intended  to  prohibit  the 
Administrator  from  establishing  in 
advance  the  criteria  and  procedures  he 
will  use  in  making  affordability 
determinations.  The  Administrator 
believes  that  if  Congress  had  intended 
to  do  so,  the  statute  would  contain  some 
evidence  of  that. 

Second,  the  fact  that  EPA  had  not 
previously  published  financial  criteria 
for  making  that  determination  in  as 
much  detail  as  in  these  rules  does  not 
suggest  that  Congress  intended  to 
prohibit  it  from  doing  so.  As  many 
commenters  noted,  Congress  intended  in 
enacting  section  119  to  ratify  the  main 
elements  of  EPA’s  existing  policy  in  this 
area.  Under  that  policy,  the  financial 
basis  for  eligibility  was  that  requiring 
the  immediate  installation  of  the 
necessary  technology  at  a  particular 
smelter  was  not  economically  feasible. 

This  financial  criterion  was  also 
expressed  by  the  phrase  “economically 
unreasonable.”  In  enacting  section  119, 
however,  Congress  did  not  even  confine 
the  Administrator’s  discretion  by  using 
those  terms,  as  it  could  have;  instead,  it 
left  the  Administrator  free  to  exercise 
his  discretion  as  necessary,  telling  him 
simply  to  make  the  determination 
"taking  into  account  the  cost  of 
compliance  *  *  *”  4 

The  need  to  assure  consistent  and 
accurate  treatment  to  the  various 
smelters  in  making  those  determinations 
is  a  third  persuasive  reason  for  the 
Administrator’s  view  that  these  national 
rules  should  contain  the  uniform, 
detailed  criteria  and  procedures  that 
EPA  will  use  for  making  the 
affordability  determinations.5 

The  creation  of  some  economic 
criteria  obviously  cannot  be  avoided. 
Even  if  they  are  not  established  in  these 


4  EPA  did  in  fact  use  financial  tests  similar  to  the 
Net  Income  Test  to  determine  the  feasibility  of 
requiring  compliance  with  SIP  emission  limits  at 
certain  smelters  under  the  Agency's  existing  policy. 
5Cf.  section  301(a)(2)  of  the  Act. 


rules,  they  will  be  established  on  an  ad 
hoc,  incremental  basis  as  EPA  evaluates 
NSO  applications  or  NSOs  submitted  for 
approval  by  the  States.  In  the 
Administrator’s  judgment,  however, 
such  an  incremental  process  of 
establishing  criteria  would  not  result  in 
affordability  determinations  that  are 
either  accurate  or  consistent. 

This  judgment  is  based  on  the 
Agency’s  experience  with  the  smelter 
program  that  Congress  has  adopted  in 
section  119.  This  experience  shows  that 
detailed  information  and  specific, 
uniform  procedures  are  necessary  to 
make  informed  and  consistent 
judgments  about  the  ability  of  applicant 
smelters  to  afford  the  necessary  control 
technology.  This  is  due  to  the  integrated 
relation  of  many  smelters  to  mining  and 
refining  facilities  under  the  same  or 
related  ownership.  This  integration 
necessitates  the  use  of  detailed 
disaggregated  data  to  ascertain  true 
costs  and  transfer  values  in  the  absence 
of  actual  market  values.  The  size  and 
complexity  of  the  multinational 
corporations  which  operate  most 
American  smelters  can,  in  the  absence 
of  disaggregated  data,  obscure  the 
financial  relationship  and  value  of  a 
smelter  to  the  corporation.  Differences 
in  the  way  various  companies  aggregate 
data  into  financial  categories  can  also 
result  in  inaccurate  application  of  any 
financial  analysis  unless  the  data  are 
first  disaggregated.  Indeed,  the 
Administrator  believes  that  his  earlier 
failure  to  apply  these  detailed 
procedures  to  all  smelters  uniformly 
may  have  delayed  compliance  with  SIP 
requirements  by  some  smelters  which 
can  afford  to  do  so. 

The  Administrator  therefore  believes 
that  it  is  a  reasonable  exercise  of  his 
discretion  to  specify  in  advance  the 
financial  criteria  and  procedures  he  will 
use  to  determine  eligibility.  This  also 
allows  States  and  smelter  owners  to 
know  in  advance  how  EPA’s 
determinations  will  be  made,  and  to 
avoid  EPA  disapproval  of  State-issued 
NSOs  due  to  inadequate  affordability 
demonstrations. 

3.  Has  EPA  chosen  an  appropriate 
means  of  taking  into  account  the  cost  of 
further  controls? 

A  number  of  companies  commented 
that  the  Net  Income  Test  proposed  by 
EPA  was  inappropriate  for  "taking  into 
account  the  cost  of  compliance”  as 
required  by  section  119(b)(3).  The 
significant  comments  in  this  area  were 
made  jointly  by  Asarco  and  Magma. 
According  to  these  comments,  Congress 
intended  EPA  to  take  cost  into  account 
in  a  specific  way:  by  protecting  against 
any  significant  decrease  in  profitability, 
sales,  or  mining  activity.  Asarco, 
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Magma,  and  Phelps  Dodge  therefore 
urged  EPA  to  adopt  the  “Replacement 
Test”  contained  in  the  Asarco/Magma 
comments  instead  of  the  Net  Income 
Test. 

After  careful  and  detailed 
consideration,  the  Administrator  has 
decided  to  retain  the  Net  Income  Test, 
with  certain  modifications,  in  the  final 
rules.  This  decision  is  based  both  on  his 
view  of  the  intent  of  Congress  and  on 
the  related  conclusion  that  certain 
features  of  the  Replacement  test,  in 
comparison  to  the  Net  Income  test,  as 
modified,  make  it  fundamentally 
unsuitable  as  a  financial  eligibility  test 
under  section  119(b)(3). 

(a)  What  did  Congress  intend?  The 
Asarco/Magma  comments  argue  that 
Congress  did  not  intend  the 
Administrator  to  exercise  his  discretion 
in  "taking  into  account  the  cost  of 
compliance”  under  section  119(b)(3),  but 
instead  intended  that  he  consider  cost  in 
a  specific  way:  by  protecting  against 
any  significant  decrease  in  profitability, 
sales,  or  mining  activity.  According  to 
these  comments,  this  reading  of  section 
119  is  mandated  by  its  legislative 
history,  showing  that  Congress  intended 
those  tests  because  EPA  had  adopted 
them  and  because  they  were  needed  to 
protect  the  industry  from  foreign 
competition. 

The  Administrator  believes  that  these 
comments  seriously  misread  the  statute 
and  are  incompatible  with  the 
congressional  intent.  First,  the  Asarco/ 
Magma  argument  is  inconsistent  with 
the  statutory  language  itself.  Section 
119(b)(3)  simply  tells  the  Administrator 
to  take  the  cost  of  compliance  "into 
account,”  leaving  to  his  discretion  the 
specific  manner  of  doing  so.  Previous 
judicial  interpretation  of  similar 
language  in  the  Act  indicates  that  such 
language  does  not  imply  any  specific 
method  of  considering  costs,  see, 
Portland  Cement  Association  v.  Train, 
486  F.2d  375  (D.C.  Cir.  1973),  cert, 
denied,  417  U.S.  921  (1974),  and  it  is 
well-established  generally  that  such 
language  does  not  entail  a  particular 
kind  or  weight  of  consideration  of  the 
named  factor.  See,  Kleppe  v.  Sierra 
Club,  427  U.S.  390,  410  n.  21  (1976); 
Aberdeen  &  Rockfish  R.  Co.  v.  SCRAP, 
422  U.S.  289,  319  (1975);  Vermont  Yankee 
Nuclear  Power  Corp.  v.  NRDC,  435  U.S. 
519,  558  (1978);  New  York  v.  United 
States,  331  U.S.  284,  347-349  (1947). 

If  Congress  had  intended  that  the 
Administrator  apply  a  specific  test,  such 
as  that  suggested  by  Asarco/Magma,  it 
could  easily  have  said  so,  as  it  did  under 
section  119(d)(2).  There,  Congress 
specified  that  waivers  of  the  interim 
constant  control  requirement  are  to  be 
available  only  when  “such  requirement 


would  be  so  costly  as  to  necessitate 
permanent  or  prolonged  temporary 
cessation  of  operations  of  the  smelter.” 

In  the  Administrator’s  view,  the  contrast 
in  specificity  between  these  two 
provisions  of  the  same  section  is  too 
marked  to  be  ignored. 

The  Administrator’s  interpretation  of 
section  119  (b)(3)  is  based  equally  on  his 
understanding  of  the  congressional 
intent  underlying  section  119.  As  the 
Asarco/Magma  comments  recognize, 
that  intent,  clearly  expressed  in  the 
legislative  history  of  section  119,  was  to 
adopt  the  main  elements  of  EPA’s 
existing  smelter  policy.  This  is  evident 
from  the  House  Report,8  which 
explained  that  the  intent  of  the 
provision  which  was  enacted  as  section 
119  was  to  “confirm  the  authority  of  the 
EPA  to  pursue  the  Agency’s  present 
smelter  policy,  and  (to)  support  the 
holding  in  Kennecott  Copper  Corp.  v. 
EPA,  526  F.2d  1149  (9th  Cir.  1975),  cert, 
den.  425  U.S.  935  (1976).” 

The  Asarco/Magma  assertion  that 
eligibility  for  the  use  of  supplementary 
control  systems  (SCS) 7  under  EPA’s 
existing  smelter  policy  was  based  on  a 
decrease  in  profitability,  sales,  or  mining 
activity  is  simply  wrong.  The  policy 
permitted  a  smelter  to  use  SCS  on  an 
interim  basis  if  immediate  compliance 
with  its  SIP  emission  was  economically 
infeasible,8  i.e.,  if  the  smelter  could  not 
support  the  expenditure  and  keep 
operating.  This  was  explicitly 
recognized  in  the  Kennecott  case 
endorsed  by  the  House  committee.  In 
that  case,  the  court  specifically  stated 
that  EPA’s  policy  was  to  permit  the 
interim  use  of  dispersion  techniques 
when  full  constant  controls  were  not 
“economically  feasible,”  9  and  quoted 
the  following  statement  by  EPA  as 
explaining  the  meaning  of  feasibility; 

“[Tjhe  selective  use  of  Supplementary 
Control  Systems  *  *  *  to  attain  and 
maintain  the  ambient  standards  is  consistent 
with  the  Clean  Air  Act  when  the  only 
alternatives  are  permanent  production 
curtailment,  shutdown,  or  delays  in  the 
attainment  of  the  national  standards  *  *  *. 
***** 


6H.R.  Rep.  No.  95-294,  95th  Cong.,  1st  Sess.  at  61 
and  67-68.  The  Senate  Report  also  expresses  an 
intent  to  ratify  EPA’s  existing  smelter  policy.  S.  Rep. 
No.  95-127,  95th  Cong.,  1st  Sess.  at  25. 

7  Supplementary  Control  Systems  (SCS)  are  also 
sometimes  called  Intermittent  Control  Systems 
(ICS),  in  recognition  that  they  operate  through 
intermittent  production  curtailment. 

“Where  EPA  performed  detailed  analysis  of  the 
economic  feasibility  of  full  constant  controls  under 
its  existing  policy,  it  used  an  opportunity  cost  test 
related  to  the  Net  Income  Test,  and  did  not  focus  on 
profitability.  A  detailed  financial  analysis  was 
performed  for  the  Asarco  Tacoma  and  Anaconda 
smelters. 

9  526  F.2d  at  1151. 


EPA  will  approve  such  measures  as 
intermittent  production  curtailment  and  use 
of  dispersion  techniques,  including  tall 
stacks,  as  an  addition  to  available  constant 
control  measures,  until  such  time  as  the 
treatment  of  weak  gas  streams  can  be 
accomplished  through  reasonable  retrofit 
control  techniques.  Evaluation  of  the 
availability  of  constant  control  techniques 
which  may  be  developed  in  the  future  will  be 
made  using  the  same  criteria  as  were  used  in 
developing  these  regulations.  Namely, 
(Supplementary  Control  Systems)  will 
continue  to  be  allowed  where  permanent 
production  curtailment,  shutdown,  or  delays 
in  attainment  of  national  standards  are  the 
only  other  alternatives.  40  FR  5508,  5510  (Feb. 
6, 15)75).” 

526  F.  2d  1151-1152,  n.  13  (emphasis 
added).10 

This  policy  had  its  roots  in  1972,  in 
EPA’s  earliest  proposed  SIP  rulemaking 
for  a  number  of  western  powerplants 
and  smelters.  EPA  stated  that 
techniques  such  as  intermittent 
production  curtailment  were  not 
sufficiently  reliable  to  be  acceptable  as 
permanent  means  of  control,  and  that  by 
July  31, 1977,  the  final  attainment  date 
for  the  smelters  involved,  those  smelters 
would  be  expected  to  meet  their  SIP 
emission  limitations  through  the  use  of 
scrubbers  or  process  changes  where 
necessary.  The  Agency  also  stated, 
however,  that  until  that  date,  smelters 
which  could  not  meet  their  emission 
limits  through  the  use  of  sulfuric  acid 
plants  treating  all  strong  streams  could 
use  SCS  as  a  supplement  to  such  acid 
plants.  Active  interim  efforts  to  develop 
improved  technology  were  also  required. 
37  FR  15094-15095  (July  27, 1972). 

EPA  further  amplified  this  policy 
about  a  year  later,  in  proposing 
amendments  to  40  CFR  Part  51.  38  FR 
25697  (September  14, 1973).  The  Agency 
stated  there  that  as  a  result  of  further 
evaluation  of  the  reliability  of  the  use  of 
SCS  by  isolated  sources  of  sulfur 
dioxide,  it  would  permit  the  use  of  SCS 
by  powerplants  and  smelters  under 
certain  circumstances  beyond 
applicable  SIP  attainment  date 
deadlines.  It  was  here  that  the 
fundamental  test  of  eligibility  for  the  use 
of  SCS  was  first  established;  the 
selective  use  of  SCS  would  be  allowed 
only  “in  cases  where  permanent 
production  curtailment,  shutdown,  or 
delays  in  attainment  of  the  national 
standards  are  the  only  other 
alternatives.”  38  FR  25698.  Although 


10  Permanent  production  curtailment  or  shutdown 
would  occur  where  no  other  technically  feasible 
means  of  reducing  emissions  on  a  constant  basis 
existed,  or  where  technically  feasible  controls  were 
not  economically  feasible.  Delays  in  attainment  of 
standards  would  occur  where  technically  and 
economically  feasible  controls  could  not  be 
installed  by  the  attainment  date  in  the  state 
implementation  plan. 
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EPA  believed  that  most  smelters  would 
prove  eligible,  each  candidate  source 
was  required  to  demonstrate  its 
eligibility  on  a  case-by-case  basis,  and 
was  required  to  conduct  research  to 
develop  improved  controls.  Id.  In  the 
interim,  each  source  was  also  required 
to  apply  available  technology  fully;  in 
the  case  of  smelters,  available 
technology  was  at  least  the  treatment  of 
strong  gas  streams  by  sulfuric  acid 
plants.  Id. 

The  basis  for  EPA’s  concern  about 
smelters  was  that 

Many  existing  nonferrous  smelters  would 
require  emission  reductions  in  excess  of  90 
percent  in  order  to  avoid  violations  of  the 
national  standards  for  sulfur  dioxide  during 
all  adverse  meteorological  conditions. 

Constant  emission  limitation  techniques 
capable  of  achieving  this  degree  of  emission 
reduction  are  not  available  for  every  smelter. 
The  alternatives  in  most  cases  will  be  either 
to  close  these  facilities  (or  drastically  curtail 
production),  or  apply  supplementary  control 
systems.  Id. 

It  is  evident,  therefore,  that  the  focus 
of  the  Agency’s  policy  was  from  its 
inception  on  the  ability  of  these  facilities 
to  continue  operating,  not  on 
underwriting  their  existing  level  of 
profits.  As  the  Administrator  put  it  in 
that  1973  publication,  “it  does  not 
appear  to  be  in  the  public  interest  to 
require  shutdown  or  permanent 
curtailment  of  production  for  existing 
sources  which  could  temporarily  use 
supplementary  control  systems  to  attain 
and  maintain  the  national  standards.” 

Id. 

EPA  continued  to  adhere  to  this  policy 
in  proposing  Nevada  SIP  regulations 
which  were  the  subject  of  the  Kennecott 
case  cited  by  the  House  Report.  39  FR 
38104  (October  29, 1974).  The  Agency 
again  stated  there  that  SCS  could  be 
used  on  a  temporary  basis  to  meet 
ambient  standards  "when  the  only 
alternatives  are  permanent  production 
curtailment,  shutdown,  or  delays  in  the 
attainment  of  the  national  standards.” 

39  FR  38105.  EPA  also  applied  the  other 
elements  of  the  policy,  i.e.,  the  smelter 
was  required  (1)  to  treat  all  strong 
(converter)  gas  streams  in  an  acid  plant, 
(which  EPA  believed  was  required  by 
N.R.D.C.  v.  EPA,  489  F.  2d  390  (5th  Cir. 
1974),  in  which  the  court  held  that 
dispersion  techniques  could  be  allowed 
only  if  full  constant  control  was 
infeasible  and  if  the  maximum  control 
achievable  was  used  in  the  interim);  (2) 
to  assume  liability  for  violations  of 
NAAQS  in  the  area  affected  by  its 
emissions;  and  (3)  to  conduct  research  to 
develop  unproved  controls. 

EPA  reiterated  the  policy’s  basis  for 
eligibility  and  its  interim  requirements  in 
promulgating  the  Nevada  plan.  40  FR 


5508  (February  6, 1975). 11  It  was  this 
policy  which  was  before  the  Ninth 
Circuit  and  the  Congress,  and  this  was 
the  policy  specifically  endorsed  by  both. 
The  policy  focused  on  the  feasibility  of 
full  constant  controls,  not  the  effects  on 
a  smelter’s  profits.  The  suggestion  by 
Asarco/ Magma  that  EPA  should  now 
shift  its  focus  to  profitability  would 
therefore  represent  dramatic  change  in 
the  policy  ratified  by  Congress.12 

The  Asarco/Magma  assertions  that 
the  EPA  smelter  policy  in  effect  when 
section  119  was  enacted  was  based  on 
profitability  ignore  this  actual 
administrative  history  of  the  policy. 
Instead,  the  assertions  are  based  on  a 
reference  in  the  House  Report  to  certain 
statements  made  by  EPA  in 
promulgating  new  source  performance 
standards  (NSPS)  for  copper,  lead,  and 
zinc  smelters.  H.R.  Rep.  No.  95-294, 
supra  at  63.  In  explaining  why  the  NSPS 
smelter  standards  were  not  based  on  the 
use  of  scrubbing,  EPA  stated  that  the 
costs  of  using  scrubbers  on  new 
smelters  were  too  large  for  such 
smelters  to  absorb  without  a  significant 
decrease  in  profitability,  a  loss  in  sales 
due  to  price  increases,  or  a  decrease  in 
mining  activity  if  the  costs  were  passed 
back  to  the  mines.  See  41  FR  2332,  2334 
(January  15, 1976). 

The  Adminstrator  does  not  regard  the 
House  Report’s  reference  (at  page  63)  to 
this  discussion  from  the  NSPS  preamble 
as  an  implicit  direction  to  construct  a 
profitability  test  of  financial  eligibility 
under  section  119(b)(3).  The  Committee’s 
intention  as  discussed  above  and  as 
expressly  stated  in  the  House  Report, 
was  to  “confirm  the  authority  of  the  EPA 
to  pursue  the  Agency’s  present  smelter 
policy,  and  support  the  holding  in 
Kennecott.”  H.R.  Rep.  No.  95-294,  supra 
at  61.  The  passage  on  page  63  is  used 
simply  to  illustrate  the  context  of  the 
problem  being  addressed  by  section  119. 
The  passage  itself  actually  says  in  fact 
that  “(t]he  difficulties  inolved  are 
highlighted”  in  the  NSPS  publication. 

In  addition,  the  NSPS  preamble 
language  alluded  to  was  intended  by 
EPA  to  refer  solely  to  projected  financial 
effects  on  new  smelters  of  requiring 
various  possible  controls.  The  analysis 
performed  for  those  NSPS  purposes  was 

11  EPA  also  adhered  to  this  policy  in  proposing 
regulations  for  the  Arizona  SIP.  40  FR  49362 
(October  22, 1975).  The  policy  was  also  stated  again, 
in  part,  in  the  Agency's  Stack  Height  Increase 
Guideline,  41  FR  7450;  (February  18, 1976).  It  should 
be  noted,  however,  that  the  major  focus  of  the 
Guideline  was  the  amount  of  credit  to  be  granted  in 
SIPs  for  the  use  of  tall  stacks,  not  the  use  of  SCS. 

,  l2It  should  also  be  noted  that  the  suggestion  that 
EPA  focus  on  profitability,  sales  levels,  and  the 
levels  of  mining  activity  is  internally  inconsistent; 
these  factors  might  be  affected  in  contradictory 
ways  by  any  given  eligibility  test. 


not  formulated  to  evaluate  the  effects  of 
requiring  controls  on  any  existing 
smelter,  and  an  altogether  different  kind 
of  analysis,  one  in  which  profitability 
would  not  have  a  comparable  role, 
would  be  required  to  do  so. 13  The 
Committee’s  reference  to  this  language 
is  therefore  relevant  only  to  new  sources 
and  should  not  be  viewed  as  expressing 
an  intention  that  EPA  use  any  particular 
test  of  eligibility  in  the  different 
circumstances  relevant  to  existing 
sources.14 

The  conclusion  that  this  passage  in 
the  House  Report  was  simply  intended 
to  illustrate  the  overall  circumstances 
facing  the  industry  is  reinforced,  finally, 
by  the  Report’s  quotation,  on  page  63 
immediately  following  the  NSPS 
discussion,  of  certain  excerpts  from 
EPA’s  Stack  Height  Increase  Guideline. 
Significantly,  after  stating  that 
“(retrofitting  existing  smelters  involves 
additional  problems,”  the  Report  quotes 
portions  of  the  Guideline  discussing 
those  problems  as  a  basis  for  granting 
increased  stack  height  credit,  not  for 
premising  the  use  of  SCS,  the  main 
feature  of  both  EPA’s  existing  smelter 
policy  and  section  119.  The  Report  thus 
fails  even  to  suggest  a  link  between 
profitability  and  the  existing  Agency- 
SCS  policy  for  smelters.  The 
Administrator  therefore  believes  that,  in 
light  of  the  overall  administrative  and 
legislative  history  of  section  119,  and  of 
the  1977  Amendments  as  a  whole, 15 
Congress  intended  EPA  to  exercise 
discretion  in  taking  cost  into  account, 
and  did  not  intend  to  specify 
profitability  as  the  financial  criterion  of 
a  smelter’s  eligibility  for  an  NSO. 

(b)  Is  the  “ Replacement  Test”  a  more 
appropriate  measure  of  the  economic 
feasibility  of  requiring  full  constant 
controls  than  EPA ’s  Net  Income  Test? 
The  Asarco/Magma  comments  also 
argue  that  EPA  should  not  only  base 
eligibility  on  smelter  profitability,  but 
should  do  it  in  a  particular  way.  These 
two  companies,  joined  by  the  Phelps 
Dodge  Corporation,  urge  EPA  to  discard 
the  Net  Income  Test  and  adopt  instead 
the  “Replacement  Test”  contained  in  the 
Asarco/Magma  comments.  These 

13  See  note  8.  above.  In  brief,  this  is  because  the 
NSPS  analysis  quoted  is  based  on  a  hypothetical 
new  smelter  of  hypothetical  size  and  configuration 
at  an  assumed  location,  while  the  analysis  of  an 
existing  smelter  would  be  based  on  its  existing  cost 
structure,  size,  configuration,  and  location.  Also,  as 
discussed  more  fully  below,  the  nature  of  the 
decision  facing  investors  in  a  new  facility  is  very 
different  from  that  facing  the  management  of  an 
existing  source. 

14  See  also  note  21  below. 

15  The  overall  policy  of  the  Clean  Air  Act  in  this 
regard  and  the  policy  implications  of  adopting  a  test 
based  on  profitability  are  discussed  further  below, 
in  connection  with  the  Asarco/Magma 
"Replacement  Test.” 
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comments  assert  that  the  Replacement 
Test  is  a  more  appropriate  measure  of 
the  economic  feasibility  of  requiring  full 
constant  controls  than  is  the  Net  Income 
Test. 

The  Asarco/Magma  comments  label 
as  the  primary  defect  of  the  Net  Income 
Test  its  use  of  Liquidation  (salvage) 
value  as  the  measure  of  a  candidate 
smelter’s  capital  base.16  According  to 
these  comments,  an  adequate  net 
present  value  test  of  whether  a  smelter 
can  afford  to  invest  in  necessary 
emission  controls  would  instead  use  the 
facility’s  replacement  value,  as  defined 
in  the  Replacement  Test  proposed  by 
Asarco/Magma. 

After  careful  and  detailed 
consideration,  however,  the 
Administrator  has  concluded  that  the 
use  of  replacement  value  as  a  measure 
of  capital  base  would  be  wholly 
inappropriate  for  use  in  an  eligibility 
test  under  section  119,  and  that  the  use 
of  liquidation  value  is  far  preferable 
under  the  circumstances.  This  view 
stems  from  four  fundamental  flaws  in 
the  Replacement  Test:  (1)  Its  inability  to 
require  compliance  at  strong  smelters 
while  ensuring  against  the  closure  of 
marginal  smelters,  (2)  its  failure  to  take 
into  account  the  required  nature  of  the 
pollution  control  investment  in 
evaluating  a  smelter’s  ability  to  support 
that  investment,  (3)  its  consequent 
distortion  of  the  evaluation  of  economic 
feasibility  through  its  focus  on  an 
illusory  opportunity;  and  (4)  its.  implicit 
reversal  of  the  basic  social  and 
economic  policy  of  the  Clean  Air  Act. 

(1)  The  Basic  Purpose  of  the 
Eligibility  Test  is  Not  Accomplished  by 
the  Use  of  Replacement  Value. 

In  choosing  an  eligibility  test  for 
taking  the  cost  of  compliance  into 
account  under  section  119(b)(3),  EPA 
sought  to  follow  Congress’  intent  that 
the  Agency  apply  the  same  basic  criteria 
as  it  had  under  its  existing  smelter 
policy.  As  discussed  above,  that  policy 
permitted  deferral .  f  full  SIP  compliance 
and  the  interim  use  of  SCS  if  immediate 
compliance  with  required  SIP  measures 
was  not  economically  feasible  for  a 
particular  smelter.  An  acceptable  test 
thus  must  not  only  require  compliance  at 
financially  strong  smelters,  but  must 
also  protect  against  smelter  closures 
that  could  be  brought  about  by  the 
immediate  imposition  of  control 
requirements  at  marginal  smelters.  The 
proposed  eligibilty  test  chosen  for 
section  119,  therefore,  was  intended  to 


'“The  comments  also  discuss  problems  of  foreign 
competition  and  the  levels  of  sales  and  mining 
activity  as  factors  in  congressional  intent,  but  do 
not  suggest  any  specific  deficiencies  in  the  Net 
Income  Test  related  to  these  factors,  apart  from  the 
asserted  need  to  focus  on  industry  profitability. 


evaluate  the  consequences  of  requiring 
immediate  compliance,  and  to  determine 
whether  immediate  compliance  was 
economically  feasible. 

The  Agency’s  proposed  eligibility  test 
(the  Net  Income  Test]  does  this  through 
the  use  of  “net  present  value”  cash  flow 
analysis.  The  Net  Income  Test  is  a 
modified  form  of  “opportunity  cost”  or 
“closure”  test,  a  standard  tool  for 
evaluating  the  feasibility  of  a  required 
investment.  An  opportunity  cost  test 
simulates  the  response  of  the  operators 
or  investors  to  such  a  requirement  by 
comparing  the  value  to  them  of  their 
options  and  assuming  that  they  will  act 
to  maximize  the  return  on  their 
investments.  The  opportunity  cost  test 
thus  compares  the  value  of  making  the 
investment  in  the  smelter  and  continuing 
operation  with  the  value  of  liquidating 
the  firm’s  investment  in  the  smelter  and 
investing  the  proceeds  elsewhere.  The 
required  investment  would  be  deemed 
feasible  (i.e.,  net  present  value  is 
positive)  under  an  opportunity  cost  test 
only  if  the  firm  would  earn  more  by 
installing  the  equipment  (and  making 
any  other  expenditures  for 
modernization,  for  maintenance,  for 
compliance  with  other  Government 
regulations,  and  the  like)  and  continuing 
to  operate  the  smelter  than  by 
liquidating  its  investment  in  the  smelter 
and  placing  the  proceeds  in  another 
investment  opportunity  open  to  the 
firm. 17 

The  Net  Income  Test  devised  by  the 
Agency  provides  more  protection  for 
marginal  smelters  than  would  a  strict 
opportunity  cost  test.  It  does  this  by 
allowing  a  smelter  operator  to  deduct  all 
remaining  depreciation  on  its  assets 
from  its  projected  future  net  cash  flow 
before  determining  whether  it  can  afford 
the  pollution  control  expenditure.  By 
deducting  depreciation  as  well  as  the 
future  expenditures  noted  above,  this 
procedure  deliberately  understates  the 
value  of  the  smelter’s  future  earnings, 
and  provides  an  additional  financial 
cushion  to  the  smelter  operator. 

Although  section  119  does  not  require 
the  Administrator  to  provide  this 
additional  relief,  he  has  made  the  policy 
decision  to  do  so  in  order  to  ensure,  in 
light  of  the  impossibility  of  making 
absolutely  accurate  projections,  that 
marginal  smelters  Congress  would  have 
expected  to  be  eligible  for  NSOs  will  not 
be  found  ineligible  on  “close  calls.”  The 
Administrator  believes  this  decision  to 
be  within  the  discretion  afforded  by 


"These  proceeds  of  liquidation  can  be  referred  to 
as  the  “capital  base”  against  which  the  adequacy  of 
the  projected  future  returns  from  making  the 
investment  and  continuing  operations  at  the  smelter 
can  be  measured. 


section  119(b)(3),  and  consistent  with 
the  intent  of  Congress. 

This  kind  of  test  fully  protects  the 
viability  of  the  industry.  It  ensures  that 
the  investments  will  not  be  required 
unless  they  are  economically  feasible, 
and  therefore  that  existing  smelters  will 
continue  to  operate  and  modernize  as 
they  would  in  the  absence  of  SIP 
requirements.  In  addition,  the  test 
protects  against  a  loss  in  sales  by 
finding  a  smelter  eligible  unless  it  can 
support  the  investment  without  raising 
its  prices  above  prevailing  levels.  The 
test’s  assumption  in  valuing  the  earning 
power  of  any  smelter — and  thus  all 
American  smelters — that  domestic  metal 
prices  are  constrained  by  worldwide 
production,  supply,  and  demand  also 
protects  against  foreign  competition  in 
determining  feasibility. 

The  Asarco/Magma  comments 
suggest  that,  in  judging  whether  the 
smelter  can  afford  to  make  the 
investment,  EPA  use  the  replacement 
cost  of  the  smelter  (as  defined  in  the 
Replacement  Test  contained  in  the 
companies’  comments)  instead  of 
liquidation  value  as  the  basis  for 
comparison  (in  the  net  present  value 
calculation)  with  the  worth  of  the 
smelter’s  future  earnings.  Replacement 
value  is,  however,  fundamentally 
unsuitable  for  this  purpose,  because  it 
fails  to  accomplish  the  basic  purpose  of 
the  eligibility  test:  identifying  those 
smelters  at  which  immediate  compliance 
with  SIP  emission  limits  is  not 
economically  feasible,  while  requiring 
compliance  at  those  smelters  which  can 
now  afford  controls. 

This  defect  results  from  the  failure  of 
the  Replacement  Test  to  examine  either 
the  actual  situation  of  the  smelter  or  the 
actual  alternatives  facing  the  smelter 
operator.  Because  it  examines  the  cost 
of  constructing  a  hypothetical  replica  of 
the  existing  smelter,  replacement  cost  is 
insensitive  to  the  actual  physical  state 
of  the  smelter.  The  use  of  replacement 
cost  also  ignores  the  actual 
technological  alternatives  available  to 
the  smelter  operator,  as  well  as  the 
ability  of  new  technology  to  achieve 
production  cost  savings. 

As  a  result  of  these  features,  as  well 
as  other  undesirable  properties,  the 
Replacement  Test  is  unable  to  simulate 
the  decision  of  a  smelter  operator  faced 
with  a  required  investment.  It  is 
therefore  incapable  of  distinguishing 
between  those  smelters  that  are  able  to 
afford  compliance  and  those  that 
cannot.  Indeed,  for  the  reasons 
discussed  above,  the  Replacement  Test 
would  almost  inevitably  demonstrate  an 
inability  to  afford  the  required 
-  investment,  irrespective  of  the  smelter’s 
actual  physical  condition,  the  size  of  the 
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investment  actually  needed  to  achieve 
compliance,  or  the  actual  or  projected 
returns  to  investors.18 

The  use  of  liquidation  (salvage)  value 
in  the  net  present  value  analysis,  by 
contrast,  suffers  none  of  these 
drawbacks.  It  clearly  indicates  a 
smelter’s  ability  to  support  a  required 
investment.  By  explicitly  recognizing  the 
liquidation  value  of  the  smelter’s  assets 
as  well  as  the  value  of  future  operations, 
the  Net  Income  Test  is  able  to  value 
realistically  each  of  the  smelter’s  actual 
options  and  assess  the  actual  financial 
consequences  of  a  required  investment. 
For  these  reasons  alone,  the 
Replacement  Test  cannot  reasonably  be 
viewed  as  a  serious  option  for  an 
eligibility  test. 

(2)  The  Replacement  Test  Distorts  the 
Evaluation  of  Economic  Feasibility  by 
Ignoring  the  Required  Nature  of  the 
Investment. 

The  Replacement  Test  is  also 
unsuitable  as  an  eligibility  test  because 
it  inherently  distorts  the  evaluation  of 
economic  feasibility  by  ignoring  the 
basic  characteristic  of  the  pollution 
control  investment:  its  required, 
involuntary  nature.  It  is  of  central 
relevance  in  formulating  a  test  of  the 
economic  feasibility  of  requiring 
pollution  control  that  the  investment 
would  be  made  not  because  it  is 
economically  attractive  to  do  so,  but 
because  it  is  required  by  law.  If 
pollution  control  equipment  were 
financially  productive  from  the  firm’s 
viewpoint,  it  presumably  would  long 
since  have  been  installed  and  the  Clean 
Air  Act  might  not  be  needed. 

In  evaluating  the  consequences  of 
requiring  that  investment,  therefore,  it  is 
necessary  to  recognize  that  only  two 
options  would  be  available  to  a  smelter 
operator  faced  with  the  requirement:  to 
make  the  investment  required  for 
compliance  and  continue  operating,  or 
to  liquidate  its  investment  in  the  facility 
and  invest  the  money  elsewhere  at  a 
higher  rate  of  return.  This  contrasts  to 
the  situation  where  it  is  desirable  to 
install  new  production  equipment, 
where  the  options  to  be  examined  for 
maximizing  return  include  continued 
operation  without  the  new  equipment. 
An  eligibility  test  for  section  119  must 
recognize  this  basic  difference  and  must 
examine  the  consequences  of  a 


'*  Replacement  value  need  not  be  U9ed  in  the  net 
present  value  analysis  to  account  for  inflation  and 
the  need  to  periodically  replace  or  modernize 
equipment.  The  Net  Income  Test  accounts  for  both: 
Inflation  is  taken  into  account  by  indexing  future 
costs  in  calculating  the  net  present  value  of  future 
cash  flows;  the  need  to  replace  equipment  is 
accounted  for  by  the  allowance  for  sustaining 
capital  expenditures  in  that  calculation. 


requirement  that  the  control  equipment 
be  installed. 

The  Replacement  Test,  instead,  asks 
in  effect  whether  in  the  absence  of  any 
technical  or  legal  impetus  for  doing  so,  it 
would  make  financial  sense  to  invest  in 
pollution  control  equipment  at  the 
existing  smelter.  This  is  because 
pollution  control  investment:  Its 
required,  involuntary  nature.  It  is  of 
central  relevance  in  formulating  a  test  of 
the  economic  feasibility  of  requiring 
pollution  control  that  the  investment 
would  be  made  not  because  it  is 
economically  attractive  to  do  so,  but 
because  it  is  required  by  law. 

Obviously,  if  pollution  control 
equipment  were  financially  productive 
from  the  firm’s  viewpoint,  it  would  long 
since  have  been  installed  and  the  Clean 
Air  Act  might  not  be  needed. 

In  evaluating  the  consequences  of 
requiring  that  investment,  therefore,  it  is 
necessary  to  recognize  that  only  two 
options  would  be  available  to  a  smelter 
operator  faced  with  the  requirement:  To 
make  the  investment  required  for 
compliance  and  continue  operating,  or 
to  liquidate  its  investment  in  the  facility 
and  invest  the  money  elsewhere  at  a 
higher  rate  of  return.  This  contrasts  to 
the  situation  where  it  is  desirable  to 
install  new  production  equipment, 
where  the  options  to  be  examined  for 
maximizing  return  include  continued 
operation  without  the  new  equipment. 

An  eligibility  test  for  section  119  must 
recognize  this  basic  difference  and  must 
examine  the  consequences  of  a 
requirement  that  the  control  equipment 
be  installed. 

The  Replacement  Test,  instead,  asks 
in  effect  whether  in  the  absence  of  any 
technical  or  legal  impetus  for  doing  so,  it 
would  make  financial  sense  to  invest  in 
pollution  control  equipment  at  the 
existing  smelter.  This  is  because  the 
Replacement  Test  conditions  investment 
in  pollution  control  on  whether  such 
investment  will  not  detract  from  the 
facility’s  “value”  as  an  ongoing  entity, 
as  represented  by  its  replacement  value 
(defined  as  the  current  cost  of  creating 
equivalent  production  capacity).  This 
means  that  only  if  pollution  control 
investment  would  yield  at  least  as  much 
as  the  company’s  other  productive 
investment  opportunities,  and  would 
return  at  least  as  much  as  required  to 
secure  financing  from  investors,  would 
the  existing  smelter  be  presumed  able  to 
afford  pollution  control  investment. 

In  conditioning  the  requirement  to 
install  nonproductive  control  equipment 
on  a  finding  that  it  will  earn  as  much 
return  as  production  equipment, 
however,  the  Replacement  Test 
implicitly  assumes  that  the  smelter 
operator  has  the  option  of  making  the 


investment  decision  on  purely  financial 
grounds,  free  of  any  legal  obligation  to 
control  the  smelter’s  emissions.  This 
ignores  the  mandatory  nature  of  the 
investment,  and  fundamentally  distorts 
the  nature  of  the  evaluation  to  be  made 
under  section  119:  Whether  the  smelter 
is  capable  of  supporting  a  required 
investment.  The  Replacement  Test 
therefore  asks  the  wrong  question  for 
evaluating  the  consequences  of  requiring 
the  investment  to  be  made.  By  asking 
the  wrong  question,  the  Replacement 
Test  also  biases  the  evaluation  of 
feasibility:  since  the  pollution  control 
investment,  by  its  largely  non¬ 
productive  nature,  will  generally  lower 
the  value  of  the  facility  as  an  ongoing 
entity,  the  Replacement  Test  will 
therefore  indicate  that  no  investment  in 
pollution  control  is  feasible. 

(3)  The  Replacement  Test  Distorts  the 
Evaluation  of  Economic  Feasibility  by 
Focusing  on  an  Illusory  Opportunity. 

The  Replacement  Test  further  distorts 
the  evaluation  of  economic  feasibility  by 
focusing  on  an  illusory  opportunity. 

Given  the  assumed  goal  of  maximizing 
shareholder  wealth,  a  smelter  operator 
facing  a  pollution  control  investment 
requirement  must  choose,  from  among 
the  opportunities  facing  it,  that  option 
which  would  most  benefit  shareholder 
wealth.  These  options  are,  conceptually: 
(1)  Installing  the  required  equipment  and 
continue  operating;  or  (2)  liquidating  the 
investment  in  the  smelter  and  investing 
the  money  elsewhere  (which  may 
include  selling  the  smelter  to  a  new 
operator).19 

Realizing  the  replacement  value  of  the 
smelter  (as  defined  by  the  SEC), 
however,  is  not  an  option  available  to 
the  smelter  operator;  replacement  value 
is  an  artificial  measure  of  value,  not  an 
economic  measure  of  value.  No  one 
would  offer  that  amount  for  the  right  to 
operate  the  smelter.  As  the  Asarco/ 
Magma  comments  note,  the  most  a  third 
party  would  offer  for  the  smelter  would 
be  the  net  present  value  of  the  smelter’s 
future  cash  flows,  taking  account  of 
pollution  control  costs. 

By  focusing  on  an  illusory  opportunity, 
the  Replacement  Test  thus  further 
distorts  the  evaluation  of  economic 
feasibility.  The  Net  Income  Test,  by 
contrast,  focuses  on  the  actual 
opportunities  facing  the  smelter,  and 
provides  a  better  measure  of  eligibility. 

(4)  The  Replacement  Test  Implicitly 
Reverses  the  Basic  Social  and  Economic 
Policy  of  the  Clean  Air  Act. 

Finally,  the  Asarco/Magma  comments 
urge  that  replacement  value  to  used  in 


19  More  detail  on  this  point  is  provided  in  the 
Supplemental  Response  to  Comments  document  in 
the  docket. 
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the  net  present  value  analysis  because 
liquidation  value  does  not  provide  an 
adequate  rate  of  return  to  the  debt  and 
equity  capital  invested  in  the  smelter. 

This  comment,  however,  is  based  on  an 
erroneous  view  of  the  purpose  of  section 
119.  The  purpose  of  an  NSO  is  to  defer 
compliance  with  SIP  emission 
limitations  if  it  is  not  economically 
feasible  for  the  smelter  to  install  the 
necessary  controls  now.  Sources  other 
than  smelters,  by  contrast,  must  install 
the  controls  necessary  to  comply  with 
SIP  emission  limitations,  even  if  that 
investment  would  cause  a  source  to 
close. 

The  Asarco/Magma  comments  urge 
that  EPA  attribute  to  Congress  an 
unspoken  intent  to  alter  retroactively 
the  position  of  investors  in  smelters, 
making  them  unique  among  investors  in 
the  American  economy.  Under  the 
Replacement  Test,  no  smelter  would  be 
found  able  to  afford  the  investment  for 
new  controls  until  all  prior  investors  in 
the  smelter  had  been  paid  the  return  on 
their  investments  that  they  had  hoped 
for.20  This  fundamentally  reverses  the 
actual  investment  decision  that  has 
faced  investors  in  smelters  since  1970, 
and  still  faces  investors  in  every  other 
American  industry.  The  actual  situation 
they  faced,  and  others  still  face,  is  that 
as  a  result  of  the  Clean  Air  Act, 
compliance  expenditures  had  a  prior 
claim  on  a  facility’s  earnings.  Thus,  the 
prices  and  terms  on  which  the 
investments  were  made  [i.e.,  the  cost  of  - 
capital)  reflected  prospective 
compliance  requirements,  and 
represented  judgments  about  the 
amount  of  the  earnings  that  would 
remain  after  those  expenditures.  These 
investors  took  a  deliberate  risk,  and  had 
no  assurance  that  smelter  earnings 
would  be  as  great  as  they  had  hoped.  To 
say  now  that,  even  though  the  smelter 
can  make  the  control  expenditure  and 
keep  operating,  the  available  funds 
should  be  used  first  to  guarantee  the 
profits  of  prior  investors,  would  be 
wholly  inconsistent  not  only  with  the 
way  capital  markets  operate  and  the 
position  of  all  other  investors,  but  also 
with  the  bases  on  which  those  investors 

“Because  the  test  uses  the  cost  of  a  new, 
controlled  facility,  it  would  actually  reserve 
considerably  more  of  the  smelter's  earnings  for  prior 
investors  than  they  actually  expected  to  earn.  It 
should  also  be  noted  that  the  concept  of 
“profitability"  itself,  in  terms  of  the  relevant  capital 
base,  is  very  different  for  evaluating  whether  a  new 
smelter  will  be  built  from  evaluating  the  effects  of 
requiring  additional  controls  on  an  existing  smelter. 
For  a  new  smelter,  profitability  is  value  of  its  future 
cash  flow  (taking  the  cost  of  capital  into  account)  is 
positive,  the  Net  Income  Test  does  turn  on  the 
"profitability"  of  the  new  investment  to  the  same 
extent  that  EPA's  NSPS  analysis  turns  on  the 
profitability  of  new  source  construction. 


themselves  acted  in  making  the 
investments. 

The  general  requirement  to  comply 
with  SIP  emission  limitations  has 
existed  since  the  1970  Clean  Air  Act 
became  law.  Debt  and  Equity 
investments  in  industrial  facilities  since 
then  have  had  to  take  these  compliance 
requirements  into  account.  Since 
investors  have  known  of  these 
requirements,  their  judgments  about  the 
likely  return  on  and  risk  associated  with 
these  investments  have  necessarily 
reflected  the  prospect  of  required 
compliance.  They  have  known,  in  other 
words,  that  the  compliance  requirements 
of  the  Clean  Air  Act  were  a  cost  of 
doing  business,  and  that  the  return  on 
their  investments  depended  on  a 
facility’s  ability  to  cover  more  than  this 
and  other  legitimate  business  costs. 

This,  of  course,  is  simply  how  capital 
markets  operate. 

Some  investments  have  proven  to  be 
unwise,  and  have  not — whether  because 
of  various  regulatory  requirements,  bad 
management,  market  forces,  or  other 
factors — earned  the  expected  rate  of 
return.  In  some  cases,  the  investments 
themselves  have  been  only  partly 
repaid,  such  as  when  a  facility  closes  or 
a  firm  is  reorganized  in  bankruptcy. 

These  risks  are  part  of  the  normal 
operation  of  the  business  and  financial 
community,  and  are  reflected  in  the 
interest  rates  on  loans  and  the  prices  of 
stocks  and  bonds.  These  pricing 
mechanisms  reflect  investor  judgments 
about  the  comparative  prospects  of  the 
various  firms  and  industries,  taking  into 
account  all  known  factors  which  may 
affect  those  prospects.  Indeed,  it  is  the 
basic  purpose  of  the  securities  laws  to 
ensure  public  knowledge  of  all  the 
factors  which  would  be  relevant  to 
making  appropriate  pricing  and 
investment  decisions. 

The  existence  of  these  risks  does  not 
affect  the  long-term  viability  of  an 
industry  unless  they  are  so  great  that  no 
investors  can  be  found  that  are  willing 
to  operate  and  modernize  existing 
facilities  and  build  new  ones,  under 
whatever  circumstances  may  exist  in 
that  industry.  As  to  existing  facilities, 
accepted  principles  of  financial  analysis 
demonstrate  that  there  will  be  investors 
willing  to  make  the  required 
expenditures  and  continue  operating  the 
facilities  if  their  net  present  value  under 
an  opportunity  cost  [closure)  test  is 
positive.  Imposition  of  the  requirement 
will  therefore  not  threaten  the  continued 
operation  of  the  facility,  although  it  may 
prevent  previous  investors  from 
realizing  the  gains  on  their  investments 
for  which  they  had  hoped.  This  prospect, 
however,  was  one  of  which  they  were 


aware  in  making  their  investment,  and 
was  reflected  in  the  price  or  terms  on 
which  it  was  made.21 

The  most  fundamental  policy  of  the 
Clean  Air  Act  is  that  public  health 
expenditures  be  internalized  as  costs  of 
doing  business  and  have  a  prior  claim 
on  a  facility's  earnings.  The 
Administrator  does  not  believe  that 
Congress  intended  a  radical  change  in 
that  policy  for  smelters.  The  use  of  the 
Replacement  Test  would  make  such  a 
radical  change,  yet  would  do  no  more 
than  the  Net  Income  Test  to  assure  the 
continued  operation  of  American 
smelters.  Adoption  of  the  Replacement 
Test  would  therefore  go  far  beyond  the 
discretion  provided  the  Administrator  to 
take  the  costs  of  compliance  into 
account,  and  must  be  rejected. 

4.  Is  EPA 's  test  too  burdensome? 
Several  companies  commented  that 
Appendix  A  to  the  regulations  required 
a  burdensome  amount  of  information  for 
purposes  of  performing  the  eligibility 
test.  In  light  of  these  comments,  the 
Administrator  has,  where  possible, 
reduced  the  required  information. 

The  Administrator’s  basic  approach  to 
validating  the  financial  analyses  and 
data  is  to  require  applicants  to 
disaggregate  data  to  levels  that  can  be 
either  independently  certified  or 
assessed.  For  example,  the  cash 
proceeds  from  liquidation  are  to  be 
independently  estimated  for  major 
components  (e.g.,  land)  according  to  a 
standard  format  and  certified.  Likewise, 
major  cost  components  are  to  be 
identified  and  cost  component  totals  are 
to  be  further  broken  into  puts  and  their 
prices.  For  example,  energy  costs  are  to 
be  identified  and  the  average  price  of 
each  major  fuel  and  its  consumption 
must  be  reported.  Data  must  be 
disaggregated  this  way  because 
detection  of  errors  in  highly  aggregated 
data  is  nearly  impossible.  These  errors 
could  otherwise  result  in  massive 
distortions  in  the  final  results  of  the 
analyses. 

Based  on  the  public  comments, 
however,  the  Administrator  has 
substantially  reduced  the  data 
submission  requirements.  The 
consolidated  accounts  table  which 
Phelps  Dodge  argued  would  be 
extraordinary  expensive  to  prepare  has 
been  eliminated.  All  tables  that  refer  to 
“baseline”  financial  performance  (i.e., 

21  Evaluating  whether  investors  will  finance  new 
facilities  requires  the  use  of  a  different  capital  base 
than  that  used  for  evaluating  compliance  costs^This 
would  be  more  along  the  lines  suggested  by  Asarco/ 
Magma  consultants  Citibank  and  Scott.  However, 
section  119  and  its  eligibility  test  apply  only  to 
existing  smelters,  and  to  the  extent  that  their 
comments  address  the  effects  of  a  particular 
eligibility  test  on  new  smelter  construction,  they  are 
irrelevant. 
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without  further  emission  controls)  have 
been  eliminated  because,  after  careful 
reexamination,  the  Administrator 
believes  that  the  burden  of  preparing 
these  tables  outweighs  their 
contribution  to  validating  the  analyses. 

The  Administrator  believes,  however, 
that  the  remaining  data  requirements 
are  necessary  for  reaching  accurate 
results  and  for  ensuring  the  integrity  of 
the  process.  This  view  is  based  on  the 
Agency’s  experience  with  analyses  of 
smelters  under  the  existing  smelter 
policy.  In  performing  those  tests,  EPA 
found  that  the  quality  of  the  production 
cost  and  revenue  information  used  was 
inadequate  for  reaching  accurate  results, 
primarily  because  it  was  neither 
obtained  directly  from  the  companies’ 
books  nor  presented  in  a  way  that 
allowed  the  smelter  to  be  viewed  in 
terms  of  its  real  economic  worth  to  the 
company.22  The  Agency  has  therefore 
concluded  that  information  of  the  kind 
found  in  Appendix  A  as  promulgated — 
detailed  company  data  presented  on  a 
uniform  “stand  alone’’  basis  for  all 
smelters — is  necessary.  The 
Administrator  did  decide  to  require 
applicants  to  provide  more  detail  in  the 
projected  data.  This  detail  allows  direct 
comparison  of  the  historical  and 
forecast 228  data  and  facilitates 
independent  analysis. 

The  Administrator  recognizes  that  the 
remaining  burden  on  the  companies, 
though  reduced,  is  still  not  trivial.  This 
burden,  however,  is  also  not  undue.  The 
granting  of  an  NSO  is  an  air  quality 
management  decision  of  great 
significance,  given  the  amount  of 
additional  sulfur  dioxide  a  smelter  will 
be  permitted  to  emit.  In  addition,  an 
NSO  may  permit  the  deferral  of 
expenditures  of  up  to  hundreds  of 
millions  of  dollars.  Finally,  the 
companies  themselves  are  among  the 
largest  and  most  sophisticated  in  the 
nation,  conducting  business  in  many 
parts  of  the  world.  Judged  in  this 


“See,  123  Cong.  Rec.  S13700.  Col.  2  (August  4, 
1977)  (daily  ed.)  (Statement  of  Senator  Muskie). 

22a  In  proposing  these  rules,  EPA  indicated  that  it 
would  provide  projected  indices  (forecasts)  of 
various  relevant  economic  factors  for  use  in 
performing  the  analyses  required  by  Appendix  A. 
Although  a  portion  of  this  information  was  placed  in 
the  docket  either  before  or  shortly  after  proposal, 
the  balance  of  the  indices  did  not  become  available, 
and  consequently  were  not  placed  in  the  docket, 
until  shortly  before  the  promulgation  of  these  rules. 
See,  section  307(d)(4)(B)(i)  of  the  Act.  These  are  the 
indices  identified  in  paragraphs  2.4  (d),  (e),  and  (g) 
of  the  Instructions  portion  of  Appendix  A  as 
promulgated  today.  Because  this  provided  only  a 
brief  opportunity  for  comment  before  promulgation 
of  these  rules,  the  Administrator  will  consider  any 
objection  to  this  material  submitted  in  a  petition  for 
reconsideration  within  sixty  days  of  today  to  be 
based  on  grounds  "arising  after  the  period  for  public 
comment"  within  the  meaning  of  section  307(d)(7)(B) 
of  the  Act. 


context,  the  magnitude  of  the  burden  is 
reasonable. 

B.  The  Designation  of  Certain  FGD 
(Scrubbing)  Systems  as  Adequately 
Demonstrated  Technology 

EPA’s  proposed  rules  would  have 
designated  as  adequately  demonstrated 
technology,  for  purposes  of  evaluating 
eligibility  for  an  NSO,  the  following 
systems:  (a)  The  acid  plant  and 
associated  process  technology 
underlying  EPA’s  new  source 
performance  standards  for  copper,  lead, 
and  zinc  smelters  (40  CFR  Part  60, 
Subparts  P,  Q,  and  R);  and  (b) 
magnesium  oxide  sulfur  dioxide 
concentration,  lime/limestone 
scrubbing,  and  Cominco  ammonia 
scrubbing.  EPA  also  stated  that  it  was 
considering  designating  the  Flakt- 
Boliden  sodium  citrate  concentration 
system  as  adequately  demonstrated. 

Comments  were  received  in  two 
areas.  First,  certain  commenters  argued 
that  it  was  improper  under  section 
119(b)(3)  for  EPA  to  consider  any 
technological  questions  on  an  industry¬ 
wide  basis  without  considering 
economic  factors  at  the  same  time,  or 
that  some  additional  proceeding  was 
required  by  section  119(d)(4).  Second, 
various  comments  questioned  the 
technical  basis  for  considering  these 
systems  adequately  demonstrated. 

1.  Is  it  proper  for  EPA  to  make  a 
finding  as  to  technological  feasibility  in 
this  rulemaking?  The  main  thrust  of  the 
comments  in  this  area  was  that  it  was 
somehow  improper  for  EPA  to 
“bifurcate”  the  technical  from  the 
economic  aspects  of  eligibility 
determinations  under  section  119(b)(3). 
This  contention  is  based  on  a 
misunderstanding  of  EPA’s  action  and 
the  intent  of  that  section. 

As  discussed  in  detail  above,  the 
intent  of  section  119  is  to  adopt  the  main 
elements  of  EPA’s  existing  smelter 
policy.  This  includes  the  conditions 
under  which  a  smelter  may  use  SCS  to 
meet  NAAQS  and  defer  compliance 
with  its  SIP  emission  limitations.  Thus 
under  section  119(b)(3),  as  under  the 
existing  policy,  EPA  must  determine 
whether  it  is  economically  and 
technically  feasible  for  a  particular 
smelter  to  meet  those  SIP  requirements. 
This  determination  involves  three 
findings:  (1)  Whether  there  is  technology 
in  existence  which  has  been  adequately 
demonstrated  for  the  purpose;  (2) 
whether  that  technology  can  be  applied 
at  the  smelter  in  question;  and  (3) 
whether  it  is  economically  feasible  for 
the  smelter  to  install  and  operate  it.  A 
smelter  would  be  eligible  for  an  NSO  if 
any  of  those  questions  were  answered 
in  the  negative. 


Section  119(b)(3)  specifies  that  the 
overall  eligibility  decision  is  to  be 
smelter-specific.  It  does  not,  however, 
indicate  how  the  decision  is  to  be  made, 
but  rather  leaves  that  to  the 
Administrator’s  discretion.  In  proposing 
to  designate  certain  systems  as 
adequately  demonstrated,  the 
Administrator  was  simply  exercising 
that  discretion  to  inform  interested 
members  of  the  public  that  he  regards 
those  systems  as  technically  proven  to 
the  extent  necessary  to  base  eligibility 
decisions  on  their  possible  use.  This 
kind  of  finding  is  inherently 
industrywide,  since  the  finding  is  based 
on  the  systems’  use  at  sources  other 
than  the  NSO  applicant.  The  comments 
do  not  offer  any  reason  why  this  is 
improper,  and  the  Administrator  knows 
of  none.23 

The  comments  argue,  however,  that 
this  does  not  take  costs  or  site-specific 
factors  into  account  as  required  by 
section  119(b)(3).  This  comment 
misunderstands  the  Agency’s  action. 
Inherent  in  the  finding  that  a  system  is 
adequately  demonstrated  is  the  fact  that 
the  cost  of  the  system  is  within  the 
range  that  some  smelter  was  able  to 
afford.  This  is  because  the  finding  is 
based  on  its  actual  use  at  an  existing 
smelter.  Beyond  this,  however,  section 
119(b)(3)  requires  consideration  of  the 
economic  feasibility  of  the  system  for 
the  applicant  smelter  itself  (unless  the 
Administrator  makes  a  finding  that  it  is 
reasonably  available  to  all  smelters,  as 
he  did  for  acid  plants  under  the  existing 
EPA  policy).  The  NSO  rules  do  not, 
therefore,  ignore  the  costs  of  these 
systems,  but  rather  evaluate  whether  a 
particular  system  is  economically 
feasible  for  the  applicant  smelter.  Since 
this  determination  is  inherently  smelter- 
specific,  and  since  it  cannot  be  made 
without  knowing  which  systems  to 
evaluate,  it  is  impossible  not  to 
“bifurcate”  the  technical  and  economic 
decisions. 

Site-specific  technical  as  well  as 
economic  factors  are  also  considered 
under  the  final  rules.  Under 
§  57.102(b)(3),  a  smelter  operator  may 
show  that  even  an  adequately 
demonstrated  system  which  it  can 
afford  is  not  “applicable”  to  the  smelter 
because  its  use  would  be  technically 
unreasonable  for  reasons  specific  to  that 
site.  Thus  the  eligibility  determination 
includes  each  of  the  elements  that 
Congress  specified,  and  the 


“The  proposal  gave  specific  and  adequate  notice 
of  the  Administrator's  intent  to  designate  those 
systems  as  adequately  demonstrated  for  eligibility 
purposes.  See  44  FR  at  6287-6288,  6296,  and  6317- 
6318.  Indeed,  the  specific  comments  received  on 
these  proposed  designations  belie  any  contention 
that  the  notice  was  deficient.  • 
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Administrator  finds  nothing  in  the 
comments  to  suggest  that  his  exercise  of 
discretion  to  make  the  inherently  non¬ 
site-specific  determination  of  general 
technical  feasibility  in  this  rulemaking  is 
improper. 

Concern  was  also  expressed  that 
making  this  finding  somehow  required 
further  proceedings  under  section 
119(d)(4),  or  that  making  the  finding  in 
this  rulemaking  is  inconsistent  with  that 
provision.  This  contention  also  reflects 
misunderstanding  of  the  statutory 
provision  and  the  Agency’s  action. 
Section  119(d)(4)  is  in  no  way  relevant 
to  eligibility  for  an  NSO,  but  rather 
governs  the  nature  of  the  interim 
controls  that  may  be  required  in  an  NSO 
once  granted.  The  Administrator 
recognizes  that  a  further  proceeding 
would  be  necessary  to  require  weak  gas 
stream  controls  as  interim  controls  in  an 
NSO,  and  does  not  intend  this 
rulemaking  to  pre-empt  such  a  further 
proceeding  on  the  economic  feasibility 
or  site-specific  applicability  of  such 
interim  controls  under  section  119(d)(4). 
The  only  effect  of  this  rulemaking  is  to 
establish  that  the  designated  systems 
are  technically  feasible  (adequately 
demonstrated)  in  an  industrywide  sense, 
not  that  they  are  applicable  or 
reasonably  available  to  any  or  all 
smelters. 

2.  Are  these  systems  adequately 
demonstrated?  Comments  in  this  area 
focused  exclusively  on  the  scrubbing 
and  concentration  systems.  After  careful 
consideration  of  these  comments.  EPA  is 
today  finalizing  its  proposed 
determination  that  certain  of  this 
technology  is  adequately  demonstrated. 

In  its  proposal,  EPA  also  said  it  was 
considering  designating  the  Flakt- 
Boliden  sodium  citrate  concentration 
system  as  adequately  demonstrated. 
EPA  is  not  finalizing  this  proposed 
determination,  pending  the  results  of 
further  experience  with  this  promising 
technology,  which  should  be  available 
shortly. 

(a)  Background.  The  major 
pyrometallurgical  steps  for  copper,  lead, 
and  zinc  generate  great  quantities  of 
sulfur  dioxide  (S02),  some  of  which  is 
emitted  in  gas  streams  too  dilute  for  the 
practical  use  of  acid  plants  for 
treatment.  One  means  for  removing  S02 
from  these  gas  streams  is  flue  gas 
desulfurization  (FGD).  In  an  FGD 
process,  the  gas  stream  is  mixed  in  a 
vessel  with  a  substance  that  combines 
with  the  S02  in  the  gas.  The  clean 
(“scrubbed”)  gas  is  discharged  from  the 
vessel,  and  the  collected  S02  is  retained 
with  the  reacting  substance  for 
subsequent  treatment  or  disposal. 
Regenerative  FGD  systems  produce  S02 
as  a  more  concentrated  gas  which  can 


then  be  made  into  liquid  SOa,  sulfuric 
acid,  or  sulfur  which  can  be  sold  or 
used.  Nonregenerative  FGD  systems 
essentially  neutralize  the  S02  as  a  waste 
solid  or  sludge,  which  then  must  be 
disposed. 

The  Administrator’s  judgments 
regarding  the  scrubbing  and 
concentration  systems  listed  here  are 
primarily  based  on  their  actual  use  at 
copper,  lead,  and  zinc  smelters.  In 
addition.  EPA  has  applied  its  experience 
with  FGD  systems  used  to  control 
offgases  from  utility  boilers.  This 
transfer  of  technology  experience  is 
proper,  studies  show,  provided  there  is 
some  adjustment  in  operating 
conditions. 

Lime/limestone  processes  have  been 
extensively  used  in  Japan  (since  1971,  in 
some  cases)  to  treat  offgas  from  lead, 
zinc  and  copper  smelters.  Lime/ 
limestone  scrubbing  operations 
examined  by  EPA  engineers  include  the 
Onahama  Smelting  and  Refining 
Company  (reverberatory  furnace  offgas), 
Mitsubishi  Naoshima  Lead-Copper 
Smelters  (blast  furnace  and  weak 
stream  sinter  machine  offgas),  Hosokura 
Lead-Zinc  Smelter  (blast  furnace  offgas 
and  lead  smelter  acid  plant  tailgas),  and 
the  Toho  Zinc  Chirgirishima  Lead 
Smelter  (lead  smelter,  acid  plant  tailgas, 
sinter  machine  weak  gas  and  blast 
furnace  offgas).  In  addition,  numerous 
other  lead  and  zinc  smelters  use  lime/ 
limestone  scrubbers  for  various  offgas 
processes.  This  technology  is  also 
currently  in  operation  for  many  utility 
offgas  streams.  In  fact,  lime/limestone 
systems  account  for  over  90  percent  of 
scrubbers  operating  on  utilities.  Based 
on  extensive  operating  experience  in 
this  industry,  it  has  been  determined 
that  these  systems  can  operate  at  90 
percent  S02  removal  or  greater  with  at 
least  90  percent  operability. 

Similarly,  the  magnesium  oxide  S02 
concentration  system  (MgO  system)  has 
been  satisfactorily  operated  for  two 
years  on  reverberatory  offgas  at  the 
Onahama  Smelter.  In  the  United  States, 
the  MgO  system  has  been  under 
commercial  scale  evaluation  since  1972. 
In  1975,  after  much  analysis,  EPA 
concluded  that  the  MgO  system  was 
currently  available  for  power  plants.  40 
FR  42045,  42049  (September  10, 1979). 
The  concentrated  stream  produced  by 
the  MgO  system  retains  product 
flexibility  since  it  can  be  used  to  make 
liquid  S02,  sulfuric  acid,  or  elemental 
sulfur.  It  can  provide  over  98  percent 
control  for  a  reverberatory  furnace. 

Finally,  the  Cominco  ammonia 
system,  which  produces  ammonium 
sulfate  as  well  as  concentrated  S02 
offgas,  has  been  successfully  used  for 
weak  stream  S02  control.  The  Cominco, 


Trail,  B.C.  lead/zinc  smelter  facility 
operates  three  ammonia-based  FGD 
systems  to  remove  S02  from  the  lead 
plant  sinter  machine  offgas,  zinc  plant 
roaster  offgas  and  zinc  plant  acid  plant 
tailgas.  Reliability  and  minimal 
downtime  for  maintenance  characterize 
the  FGD  facilities  at  Cominco.  Ammonia 
scrubbing  has  also  been  used  to  treat 
sulfuric  acid  plant  tail  gas  at  various 
locations  in  the  United  States. 

(b)  General  Comments.  General 
comments  questioned  whether  the 
scrubbing  systems  were  applicable  to 
smelters  in  the  Southwest  because  the 
technology  has  been  applied  only  at 
plants  located  close  to  waterways 
providing  unlimited  amounts  of  water 
for  scrubbing  and  cooling.  EPA  studies 
show,  however,  that  access  to  large 
amounts  of  water  is  not  a  special 
requirement  for  these  systems  and 
should  not  impede  application  of  this 
technology  to  smelters  in  the  Southwest. 

Since  the  Onahama  and  Cominco 
smelters  have  access  to  a  large  water* 
supply,  no  attempt  was  made  to 
conserve  water  usage,  and  therefore  the 
water  use  figures  for  these  smelters  do 
not  reflect  the  savings  that  can  result 
when  water  conservation  is  a  design 
objective.  Such  conservation  is 
illustrated  by  a  molybdenum  roaster  in 
Arizona  which  is  currently  operating  a 
lime  slurry  S02  control  system  using  a 
continuous  4  percent  bleed  to  a  tailings 
pond  where  50  to  80  percent  of  the  water 
is  recovered  for  reuse.  Generally 
speaking,  a  new  scrubbing  system 
would,  as  a  maximum,  increase  water 
usage  for  a  smelter  only  from  10  to  20 
percent.  Analysis  reveals  this  increase 
would  not  be  prohibitive  for  smelters, 
just  as  it  has  not  been  prohibitive  for 
power  plants  in  these  areas. 

The  Administrator  has  already 
determined  (44  FR  33594,  June  11, 1979) 
that,  for  power  plants,  an  FGD  system 
uses  less  than  10  percent  of  the  water 
consumed  (Electric  Utility  Steam 
Generating  Units:  Background 
Information  for  Proposed  S02  Standard, 
EPA-450/2-78-007a)  and  that  it  will  not 
be  a  controlling  factor  in  the  siting  of 
new  utility  plants.  Indeed,  there  has 
been  extensive  use  of  the  lime/ 
limestone  system  and  to  a  lesser  extent 
the  MgO  system  at  utility  power  plants 
throughout  the  United  States  and  the 
world  in  areas  where  large  amounts  of 
water  are  unavailable. 

Moreover,  a  1976  report  on  the 
application  of  absorption-based  S02 
control  systems  to  certain  United  States 
primarily  copper  smelters  (S02  Control 
Processes  for  Nonferrous  Smelters, 
EPA-600/ 2-76-008)  indicates  that  most 
of  the  copper  smelters,  including  those 
in  the  Southwest,  have  adequate  water 
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supplies  available.  Thus  an  FGD 
system's  rate  of  water  consumption  is 
not  apt  to  be  a  factor  limiting  its 
application  to  smelters,  even  those  in 
the  Southwest. 

(c).  Comments  on  Lime /Limestone 
Scrubbing.  One  commenter  suggested 
there  might  be  scale-up  problems  with 
lime/limestone  scrubbing  because  the 
Japanese  systems  are  “small.”  The 
Onahama  smelter  in  Japan,  however,  is 
currently  operating  a  full-scale  lime/ 
limestone  system  that  is  actually 
handling  over  70,000  scfm  of  gas  at  an 
SO*  concentration  of  2  to  2.5  percent. 
These  reverberatory  furnaces  are  full- 
scale  systems.  With  sufficient  sealing  of 
ductwork  and  equipment  in  domestic 
smelters,  offgases  from  a  copper  smelter 
reverberatory  furnace  could  be  reduced 
to  70,000  scfm.  Thus,  there  would  be  no 
need  to  scale-up  the  Onahama  system;  it 
could  be  applied  directly.  If  the  SO* 
concentration  is  lower,  as  would  occur 
with  a  calcine  charge  furnace,  it  would 
actually  be  easier  to  implement  a  design 
because  less  SO*  would  be  absorbed. 
Lime/limestone  systems  are,  of  course, 
commercially  available  for  full-scale 
commercial  operation  on  coal-fired 
utility  boilers. 

Another  commenter  suggested  that  the 
lime/limestone  system  might  be 
infeasible  because  the  high  degree  of 
process  control  necessary  to  prevent 
scaling  and  plugging  is  not  often 
possible  under  the  fluctuating  conditions 
normally  encountered  in  reverberatory 
smelting.  EPA  has  determined,  however, 
that  techniques  applicable  to 
reverberatory  smelting  have  been 
devised  and  used  successfully  in  recent 
years  that  effectively  solve  both  the 
scaling  and  the  plugging  problems. 

The  tendency  of  both  calcium  sulfite 
and  calcium  sulfate  to  form  scale  in  the 
absorber,  mist  eliminator,  and  ancillary 
tanks,  pumps,  and  pipes  has  been  an 
operating  problem  of  the  lime/limestone 
system.  The  Japanese,  however,  have 
experienced  and  solved  scaling 
problems  with  their  lime/limestone 
system.  Between  1968  and  1972  the 
Hiroshima  Technical  Institute  conducted 
a  $5,000,000  program  to  investigate  the 
scaling  problem  occurring  on  the 
scrubber  and  mist  eliminator  of  the 
lime/limestone  pilot  plant. 

Results  showed  that  the  unsaturated 
sulfite  scale  was  easy  to  remove,  but  the 
sulfate  was  very  difficult.  Preparation 
and  operating  conditions  of  the 
absorbent  were  found  to  be  critical  and 
required  the  proper  range  of  pH, 
temperature,  concentration,  construction 
material  of  the  scrubber,  liquid  to  gas 
ratio  (L/G),  and  prevention  of  mist 
carryover  through  the  eliminator.  Most 
of  this  work  was  reported  in  1971, 


including  the  development  of  the  seed 
crystal  technique. 

The  seed  crystal  technique  provides  a 
sacrificial  surface  for  crystal 
precipitation  greatly  reducing  and 
controlling  deposition  on  absorber 
surfaces.  It  has  been  found  that  scaling 
or  crystallization  of  the  calcium  sulfate 
occurs  as  either  many  small  crystals,  as 
a  layer  on  the  surface  of  equipment,  or 
as  layered  buildup  on  seed  crystals.  If 
the  formation  of  the  calcium  sulfate  can 
be  controlled  to  a  rate  below  the  rate  of 
crystallization  on  the  seed  crystals,  then 
the  scaling  will  preferentially  go  to  these 
seed  crystals.  However,  if  the  calcium 
sulfate  rate  of  formation  exceeds  the 
rate  of  crystallization  on  the  seed 
crystals  or  if  there  are  not  sufficient 
seed  crystals  present,  then  scaling  will 
occur  on  the  surface  of  the  equipment  or 
many  small  additional  crystals  will  be 
formed.  Thus,  for  a  given  solubility  of 
calcium  sulfate,  the  concentration  of 
calcium  sulfate  in  the  liquid  phase  must 
be  maintained.  This  can  be  done  by 
controlling  either  the  L/G  in  the 
absorber  or  the  flow  rate  of  the  seed 
crystals  to  the  absorption  circuit.  The 
lower  the  SO*  concentration,  the  less 
scaling  that  will  occur. 

The  design  of  the  internal  conditions 
of  the  system  is  critical  because  of  the 
scaling  problem  and  the  fluctuation  of 
the  SO*  concentration.  There  has  not 
been  any  problem  with  operation  of  the 
gypsum  system  within  the  range  of 
fluctuations  occurring  at  the  Onahama 
smelter.  However,  detailed  design 
considerations  must  be  optimum  to 
provide  a  flexible  system.  Selecting 
optimum  slurry  velocities  in  the  piping 
and  proper  instrumentation  are  critical. 

Design  and  operation  of  the 
absorption  towers  at  Onahama  have 
also  reduced  scaling  formation.  Two 
plastic  grid  packed  absorbers  in  series 
are  used.  Their  external  shell  is  made  of 
steel  plates  lined  with  synthetic  resin. 
The  grid  packing  has  large  openings  to 
minimize  plugging  and  pressure  drop. 

The  design  of  the  absorber  and 
operating  L/G  are  critical  to  minimize 
scaling.  It  is  important  to  obtain  an 
internal  configuration  producing  an 
operating  condition  that  prevents  the 
slurry  from  stagnating  and  ensuring  that 
all  the  inner  surfaces  of  the  absorber  are 
sufficiently  sprayed  or  covered  with  the 
absorbing  solution.  This  covering  will 
avoid  any  pH  variation  which  could 
occur  locally  and  thereby  provide  a 
condition  for  scale  generation. 

These  and  other  process  techniques 
are  summarized  in  Flue  Gas 
Desulfurization  at  the  Bunker  Hill 
Company,  Kellogg,  Idaho  (EPA-330/2- 
79-011J,  Feasibility  of  Primary  Copper 
Smelter  Weak  Sulfur  Dioxide  Steam 


Control  (EPA-68-03-2398),  and  Electric 
Utility  Steam  Generating  Units: 
Background  Information  for  Proposed 
SO*  Emission  Standards  (EPA-450/2- 
7&-700a),  all  of  which  are  in  the  docket. 

Plugging  caused  by  deposition  of 
solids  on  equipment  surfaces  has 
sometimes  restricted  the  passage  of 
liquids  or  gas  in  limestone  systems,  but 
this  problem,  like  scaling,  has  largely 
been  solved  in  recent  years  as  limestone 
scrubbing  has  undergone  intense 
development  in  the  utility  industry. 
Maintenance  of  proper  liquid  velocities 
and  elimination  of  areas  where  solids 
can  settle  has  minimized  plugging,  as 
has  careful  control  of  raw  material 
particle  size,  screening  of  the  slurry,  and 
reduction  of  the  overall  amount  of 
solids. 

A  number  of  comments  concerned 
problems  relating  to  disposal  of  the  solid 
waste  generated  by  the  lime/limestone 
system.  Specifically,  Phelps  Dodge 
Corporation  questioned  whether 
sufficient  space  existed  to  dispose  of 
waste  at  its  Ajo,  Douglas  and  Morenci 
smelters.  ASARCO  voiced  similar 
concern  about  its  smelters  at  El  Paso, 
Hayden,  and  Tacoma.  EPA 
acknowledges  that  the  lime/limestone 
system  may  be  inapplicable  in  a  few 
cases  due  to  site-specific  constraints  on 
disposal  options.  On  the  basis  of 
extensive  use,  demonstration  programs, 
research,  and  development,  however, 

EPA  has  determined  that  problems  of 
solid  waste  disposal  from  lime/ 
limestone  FGD  systems  can  in  most 
cases  be  solved. 

In  1975,  EPA  announced  its  decision 
that  sludge  produced  by  lime/limestone 
systems  at  power  plants  can  be  fixated 
and  disposed  of  in  an  environmentally 
acceptable  manner  at  reasonable  cost. 

40  FR  42045  (September  10, 1975).  See, 
also,  42  FR  61541  (December  5, 1977). 

This  decision  was  in  response  to  a 
remand  ordered  by  the  court  in  Essex 
Chemical  Corporation,  et  al.  v. 
Ruckelshaus,  486  F.2d  427  (D.C.  Cir. 

1973),  and  followed  an  extensive 
reevaluation  of  sludge  disposal  that 
included  national  hearings,  an  agency 
panel  report,  and  two  independent 
contractor  studies. 

A  number  of  reports  in  this  docket 
also  discuss  the  disposal  of  by-products 
from  non-regenerable  FGD  systems, 
among  them  are:  Economics  of  Disposal 
of  Lime/Limestone  Scrubbing  Wastes: 
Untreated  and  Chemically  Treated 
Wastes  (EPA-600/7-78-023a),  Control  of 
Waste  and  Water  Pollution  from  Coal- 
fired  Power  Plants:  Second  R  &  D  Report 
(EPA-600/7-78-224),  and  Disposal  of  By¬ 
products  from  Nonregenerable  Flue  Gas 
Desulfurization  Systems:  Final  Report 
(EPA-600 / 7-79-046) .  Other  reports  in 
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the  docket  also  discuss  disposal  of . 
wastes  from  lime/limestone  systems. 
These  reports  show  that  disposal 
options  include  conversion  of  the  sludge 
to  gypsum  (which  can  be  sold  or 
disposed  on  or  off  the  site),  ponding  in 
indigenous  clay  soil,  ponding  with  a 
flexible  liner  or  liner  of  impervious  soil, 
ponding  with  underdrainage,  surface  or 
deep  mine  disposal,  ocean  disposal,  and 
chemical  treatment  with  landfilling.  In 
addition,  processes  now  available 
transform  mixtures  of  lime  or  limestone 
sludge,  fly  ash,  additives,  and 
aggregates  into  high  strength  road  base 
usable  in  primary  highways,  airport 
runways,  trucking  terminals,  etc.  Other 
possible  sludge  applications  include 
synthetic  aggregate  suitable  for 
producing  sintered  structural  shapes  and 
asphaltic  concrete,  mineral  wool,  soil 
amendment,  mineral  recovery,  sulfur 
extraction,  and  polluted  water 
treatment. 

Most  smelters,  it  has  been  determined, 
have  space  readily  available  for 
disposal  of  the  solid  waste  product.  For 
the  Phelps  Dodge  smelters,  the  acres  per 
year  required  for  disposal  (liberally 
calculated)  would.be  18.5  at  Morenci,  13 
at  Douglas,  and  5.5  at  Ajo.  Morenci  has 
a  tailings  pond  that  covers  nearly  2,560 
acres  plus  available  wasteland.  Douglas 
also  has  wasteland  available.  Ajo  has  a 
tailings  pond  of  approximately  1,920 
acres,  a  waste  dump  of  over  640  acres, 
and  640  acres  of  additional  wasteland. 
Consequently,  in  none  of  these  areas 
would  waste  disposal  appear  to  be  a 
problem.  As  for  ASARCO,  Hayden  has  a 
sufficient  space  for  waste  disposal  with 
a  tailings  pond  of  over  640  acres  and  an 
additional  area  with  available 
wasteland.  The  Tacoma  and  El  Paso 
smelters  may  have  less  room  for 
disposal.  In  any  case,  a  source  owner  or 
operator  has  the  opportunity  to 
demonstrate  that  the  lime/limestone 
system  is  inapplicable  because  site 
specific  reasons  make  its  use  technically 
unreasonable. 

As  noted,  lime/limestone  systems  can 
produce  gypsum  for  sale  or  easy 
disposal  off-  or  on-site.  The  Onahama 
smelter  converts  waste  sludge  to 
gypsum  for  sale  to  wallboard 
manufacturers.  In  fact,  in  1978  the  lime/ 
limestone  process  producing  usable 
gypsum  was  used  in  Japan  more  than 
any  other  FGD  system.  At  the  beginning 
of  1978  over  500  major  FGD  plants 
having  a  combined  capacity  of 
90,000.000  m3/hr.  were  operational  in 
Japan.  Nearly  50  percent  of  this  plant 
capacity  used  the  lime/limestone 
process  producing  usable  gypsum. 

One  commenter  opined  that  gypsum 
produced  by  domestic  smelters  would 


not  be  marketable  because,  unlike 
Japan,  this  country  has  large  deposits  of 
relatively  high-grade  gypsum.  Recent 
studies  show,  however,  that  the  cost  of 
salable  gypsum  produced  by  lime/ 
limestone  systems  can  be  competitive 
with  domestically  mined  crude  gypsum 
if  appropriate  cost  avoidance  credits  are 
taken  for  chemical  treatment  and 
disposal.  Moreover,  waste  converted  to 
gypsum  can  be  disposed  of  easily. 

This  country  imported  7.7  million  tons 
of  gypsum  in  1972  and  the  anticipated 
figure  for  1979  is  8.3  million  tons.  These 
imports,  which  occur  even  though  large, 
mineable  quantities  exist  in  New  York, 
Michigan,  Iowa,  and  Texas,  come 
primarily  from  Nova  Scotia,  Canada, 
and  go  primarily  to  wallboard 
manufacturers,  especially  in  the  East. 
Gypsum  has  also  been  used  in 
agriculture  as  a  soil  additive,  as  a 
retarder  in  cement,  and  as  a  paint 
pigment. 

Experience  in  Japan  and  elsewhere 
indicates  that  gypsum  crystal  size  used 
in  a  lime/limestone  system  can  be 
controlled  to  produce  stronger  and 
lighter  weight  wallboard  than  mined 
gypsum.  The  potential  for  producing  a 
superior  product,  plus  the  large  imports, 
show  the  high  potential  for  sales  of 
gypsum.  Smelter-produced  gypsum 
would  compete  directly  with  natively 
mined  gypsum,  especially  in  the  West 
where  it  is  mined  in  several  states.  The 
sale  price  of  gypsum  mined  in  the  West 
and  its  shipping  cost  would  dictate  the 
price  at  which  smelter-produced  gypsum 
could  successfully  compete  in  the 
market. 

A  number  of  EPA-sponsored  studies 
have  examined  the  estimated  costs  of 
producing  wallboard-grade  gypsum  from 
lime/limestone  systems.  They  conclude 
that  the  cost  of  salable  gypsum 
produced  by  these  systems  can  be 
competitive  with  domestically  mined 
crude  gypsum  if  appropriate  cost 
avoidance  credits  are  taken  for  chemical 
treatment  and  disposal.  For  example, 
one  such  report  entitled  Control  of 
Waste  and  water  Pollution  from  Coal- 
fired  Power  Plants:  Second  R  &  D  Report 
(EPA-600/ 7-78-224)  estimated 
engineering  costs  considering  two  basic 
processes:  A  tail-end  system 
incorporating  an  oxidation  tower,  which 
approximates  the  Japanese  processes, 
and  an  integrated  system,  which 
represents  the  pilot  plant  installation  at 
Research  Triangle  Park,  North  Carolina, 
and  is  being  tested  at  the  TVA  Shawnee 
plant  with  its  10-MWe  venturi  and  spray 
tower  scrubber.  The  estimates  illustrate 
the  range  of  costs  for  salable-grade 
gypsum  produced  from  S02  abatement 
processes. 


The  study  concluded  that  the  potential 
selling  cost  of  gypsum  produced  in  the 
integrated  systems  results  in  generally 
favorable  economic  trends  relative  to 
chemical  and  disposal  costs  of  dry 
wastes.  Also,  significant  cost  reductions 
can  be  achieved  by  improving  limestone 
utilization  from  65  to  100  percent.  For 
tail-end  systems  operating  with  100 
percent  limestone  utilization,  gypsum 
production  for  sale  is  marginally 
competitive. 

Gypsum  also  has  advantages  in  terms 
of  disposal.  Gypsum  is  suitable  for 
landfill  because,  when  it  is  discharged 
in  a  slurry  form  to  a  waste  pond,  it 
precipitates  relatively  easily  in  small 
volumes,  thus  reducing  the  required 
pond  size.  In  the  case  of  truck 
transportation,  gypsum  can  be  handled 
with  great  ease. 

One  commenter  suggested  that  this 
difficulty  in  removing  water  from 
(dewatering)  sulfite  crystals  makes  the 
lime/limestone  system  infeasible. 
However,  dewatering  sulfate  crystals  is 
much  easier  and,  as  noted,  so  is  the 
dewatering  of  gypsum  effluent,  which  is 
considered  current  state-of-the-art. 

A  final  comment  on  solid  waste 
disposal  claimed  that  Japanese  success 
in  solving  this  problem  should  be 
discounted  because  it  was  contingent  on 
disposal  of  wastes  directly  to  the  ocean. 
Consultants  hired  by  EPA  who 
scrutinized  the  Japanese  smelters  were, 
however,  unable  to  discover  a  single 
instance  where  solid  waste  was 
disposed  of  directly  to  the  ocean. 

Instead,  wastewater  systems  in  Japan, 
including  the  one  at  the  Onahama 
smelter,  were  specifically  treated  to 
remove  impurities  before  the  water  was 
returned  to  the  ocean. 

Thus,  on  the  basis  of  its  extensive  and 
successful  use,  both  domestically  and 
abroad,  the  Administrator  determines 
that  lime/limestone  scrubbing  is 
adequately  demonstrated  technology. 
Full-scale  use  of  lime/limestone 
scrubbing  has  led  to  the  identification 
and  solution  of  problems  such  as 
scaling,  plugging,  and  sludge  disposal. 

(c)  Comments  on  Magnesium  Oxide 
Sulfur  Dioxide  Concentration.  The  MgO 
system  is  a  wet  scrubbing  regenerable 
process  that  differs  from  the  lime/ 
limestone  process  in  two  basic  ways: 
the  magnesium  sulfite  produced  when 
S02  is  absorbed  form  the  flue  gas  can  be 
calcined  to  recover  the  S02  in 
concentrated  from,  and  during  calcining 
the  magnesium  oxide  (MgO)  is 
regenerated  and  can  be  recycled.  The 
process  produces  a  marketable  product 
with  no  sludge  to  dispose.  It  requires 
only  a  small  chemical  makeup. 

ASARCO  commented  that  Japanese 
success  with  the  MgO  systems  is 
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inapposite  for  U.S.  smelters  because  (1) 
the  MgO  used  at  the  Onahama  was 
(inexpensively)  recovered  from 
seawater  and  produced  in  a  nearby 
plant,  (2)  the  magnesium  would  have  to 
be  replaced  more  frequently  at  domestic 
smelters,  and  (3)  waste  materials  from 
Onahama  were  sluiced  directly  to  the 
ocean,  which  is  not  possible  in  this 
country. 

As  explained  above,  cost  is  peripheral 
to  whether  a  technology  is  adequately 
demonstrated;  thus,  what  matters  is  not 
whether  magnesium  is  more  expensive 
in  the  United  States,  but  whether  it  is 
available  here.  The  record  shows  that  it 
is  available.  Furthermore,  there  is  no 
reason  why  domestic  smelters  would 
need  more  replacement  magnesium  than 
at  Onahama.  In  fact,  the  MgO  system  at 
the  Boston  Edison  Mystic  Station  lost 
only  0.10  lb  MgO/lb  S02.  As  for 
disposal,  neither  the  companies’ 
comments  nor  EPA’s  information 
establish  that  waste  from  the  Onahama 
MgO  system  was  dumped  directly  in  the 
ocean.  In  any  event,  only  a  small 
quantity  of  MgO  is  generated  for 
disposal  and  it  is  highly  unlikely  that 
any  smelter  could  not  find  a  dump  area 
large  enough  to  last  many  years.  Phelps 
Dodge  opined  that  the  MgO  system 
would  be  infeasible  in  the  Southwest 
because  it  is  energy  intensive  and 
wastes  water.  Studies  show,  however, 
that  although  energy  and  water 
consumption  may  be  major  costs  of  the 
MgO  system,  they  do  not  make  the 
system  infeasible. 

In  addition  to  its  use  at  the  Onahama 
smelter  in  Japan,  the  MgO  system  has 
been  used  in  three  full  size  electric 
utility  installations  in  the  United 
States — the  Mystic  Station  of  Boston 
Edison,  the  Dickerson  Station  of 
Potomac  Electric  Power,  and  the 
Eddystone  Station  of  Philadelphia 
Electric.  A  commenter  noted  that  the 
Mystic  and  Dickerson  Stations  have 
shut  down  and  the  Eddystone  Station 
has  experienced  reduced  operability. 

The  commenter  asks  whether  problems 
with  the  MgO  system  are  the  cause. 

Both  the  oil-fired  MgO  system  at 
Mystic  and  the  coal-fired  one  at 
Dickerson  were  prototype  units  built  to 
demonstrate  that  the  MgO  system  was 
technically  feasible  and  to  determine 
major  areas  for  improvement.  Each 
achieved  these  purposes. 

The  Mystic  Station,  for  example, 
logged  4000  hours  of  running  time  during 
its  operations  (it  was  shut  down  in  June 
1974  at  the  completion  of  the  contract) 
and  demonstrated  that  it  could  meet  the 
process  guarantees  of  90  percent 
removal  of  the  inlet  S02,  that  the 
magnesia  could  be  regenerated  and 
recycled,  and  that  98  percent  sulfuric 


acid  of  good  quality  could  be  recovered 
from  the  S02  removed  from  the  flue  gas. 
No  plugging  or  scaling  occurred. 
Equipment  problems  and  malfunctions 
were  frequent  during  the  test  period, 
especially  in  the  dryer  and  calciner 
systems,  but  they  were  corrected  before 
completion  of  the  program.  The  unit 
worked  best  during  its  last  4  months 
when  operability  (hours  of  FGD 
operation  divided  by  hours  of  boiler 
operation)  was  about  80  percent  and 
would  have  been  higher  but  for  a  two- 
week  outage  of  the  offsite  sulfuric  acid 
plant.  From  April  12  to  May  10, 1974,  the 
system  achieved  100  percent  operability. 

The  Onahama  smelter  MgO  system, 
which  operated  for  over  2  years  is  not 
currently  used.  The  reason  is  that  the 
sulfuric  acid  market  in  Japan  is  not  as 
good  as  the  gypsum  market,  and  the 
lime/limestone  system  is  therefore  used 
instead.  There  has  been  no  evidence 
that  the  MgO  system  had  low 
availability. 

The  Eddystone  facility,  which  is 
currently  in  operation  using  a  MgO 
system,  had  to  be  temporarily  shut  down 
in  January,  1976,  because  Olin  Chemical 
closed  the  acid  plant  serving  the  MgO 
calciner.  The  regeneration  equipment 
was  moved  to  Essex  Chemical,  Newark, 
New  Jersey.  The  Eddystone  FGD  system 
operated  only  a  short  time,  but  it 
removed  more  than  90  percent  of  the 
S02.  Although  initial  operability  was 
low,  the  main  problems  were  with 
ancillary  equipment;  the  major 
equipment  (scrubbers  and  absorber, 
etc.)  worked  properly. 

Philadelphia  Electric’s  confidence  in 
its  MgO  system  is  shown  by  its  current 
construction  of  a  second  unit  at 
Eddystone.  The  first  unit  was  designed 
for  1,200,000  acfm  at  300°  F  and  an  S02 
concentration  of  1400  ppm.  The  second 
is  designed  for  1,270,000  acfm  under  the 
same  conditions.  These  two  units  were 
designed  and  built  by  United  Engineers 
of  Philadelphia,  which  is  currently 
designing  an  MgO  system  of  2,200,000 
acfm  at  300°  F  and  SOt  concentration  of 
2500  ppm  for  the  TVA  Johnsville  Station 
in  Tennessee.  Basic-Chemico  has  also 
designed  and  built  MgO  systems  and 
currently  offers  this  service  to  industry. 

This  domestic  experience  with  the 
MgO  system,  as  well  as  its  use  at  the 
Onahama  smelter,  form  the  basis  of  the 
Administrator’s  decision  that  this 
technology  is  adequately  demonstrated. 
The  MgO  system  has  been 
demonstrated  to  efficiently  recover  inlet 
S02  with  regeneration  of  the  MgO  for 
recycling  and  recovery  of  the  SOa  for 
feed  to  a  conventional  smelter  acid 
plant.  Magnesium  is  available 
domestically,  and  although  energy  and 
water  consumption  may  be  major  costs 


of  a  MgO  system  in  the  Southwest,  this 
does  not  undermine  the  Administrator’s 
finding,  which  is  based  on  an  industry¬ 
wide  examination  of  technical 
feasibility. 

(d)  Comments  on  Cominco  Ammonia 
Scrubbing  System.  Removal  of  S02  from 
gas  streams  by  ammonia-based 
scrubbing  has  been  studied 
intermittently  since  the  1880’s. 
Ammonia-based  processes  are  not 
amenable  to  throw-away  operation 
because  of  the  cost  of  ammonia  and  the 
solubility  and  nitrogen  value  (with 
chemical  oxygen  demand)  of  ammonium 
salts.  The  Cominco  ammonia  scrubbing 
system  can  achieve  high  efficiencies  of 
S02  removal  over  a  wide  range  of  S02 
concentrations.  Since  the  absorbent  is  a 
solution  rather  than  a  slurry,  there  are 
no  scaling  or  plugging  problems  in  the 
process. 

One  problem  with  ammonia  scrubbing 
systems  is  that  the  carryover  of 
ammonium  salts  and  other  compounds 
can  cause  a  highly  visible  plume  to 
occur  when  the  scrubbed  gas  is 
discharged  from  the  stacks.  The  plume  is 
partly  attributable  to  gas-phase 
reactions  of  ammonia,  S02,  and  water 
forming  ammonium  sulfite,  which,  due  to 
its  small  size,  is  not  efficiently  removed 
by  a  conventional  mist  eliminator.  The 
Cominco  smelter  at  Trail,  B.C.,  solved 
the  plume  formation  problem  at  the  zinc 
plant  by  using  a  Brinks  mist  eliminator 
to  filter  stack  gas  prior  to  discharge.  The 
Cominco  smelter  also  reported  adequate 
control  of  the  plume  when  operating 
with  low  liquid  temperature  to  reduce 
the  ammonia  and  S02  losses,  and 
pretreating  the  gas  before  the  absorbers. 
In  conjunction  with  Catalytic,  Inc.,  the 
Cominco  smelter  has  conducted  pilot 
tests  to  study  the  plume  formation 
problem  further,  and  personnel  now  feel 
that  they  will  largely  eliminate  this 
problem. 

One  commenter  alleged  that  the 
Cominco  ammonia  system  is  infeasible 
because  the  ammonium  sulfate  product 
is  highly  soluble  and  cannot  be  properly 
stockpiled  in  areas  that  are  subject  to 
rainfall.  Handling  of  ammonium  sulfate 
in  the  fertilizer  industry  shows, 
however,  that  this  material  is  safe  and 
easily  storeable.  The  Cominco  lead  and 
zinc  smelter  in  western  Canada  and  the 
New  Brunswick  lead  smelter  in  eastern 
Canada  both  produce  ammonium  sulfate 
and  successfully  handle  it  under 
rigorous  conditions  (rain  and  snow). 

Other  comments  questioned  whether 
ammonia  would  be  available  given  its 
dependence  on  natural  gas.  Studies 
6how,  however,  that  there  will  be  an 
adequate  supply  of  ammonia.  Moreover, 
the  scarcity  or  expense  of  natural  gas 
would  not  preclude  the  availability  of  an 
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adequate  supply  since  feedstocks  other 
than  natural  gas  could  be  used. 

Most  of  the  ammonia  produced  at 
present  is  based  on  steam  reforming  of 
natural  gas.  Although  any  hydrocarbon 
could  be  used,  natural  gas  has  the 
advantages  of  a  high  hydrogen  to  carbon 
ratio  and  a  high  purity  as  received  at  the 
plant.  Other  potential  hydrogen 
feedstocks  include  petroleum  fractions, 
such  as  naptha  and  fuel  oil,  as  well  as 
coal. 

A  commerical  process  to  produce 
hydrogen  based  on  coal  instead  of 
natural  gas  or  naptha  called  the  Bosch 
process  has  been  known  for  over  50 
years.  It  calls  for  passing  steam  over 
highly  heated  carbon  (coal)  in  the 
presence  of  a  suitable  catalyst. 

The  Bosch  process  has  not  been  used 
in  recent  years  on  a  commercial  level 
because  the  natural  gas  process  has 
been  less  costly  and  more  reliable. 

Should  this  change,  the  coal  process 
could  be  used  to  produce  hydrogen 
based  on  its  previous  commercial  use.  In 
anticipation  of  such  a  change,  the 
Tennessee  Valley  Authority’s  National 
Fertilizer  Center  is  currently  working  on 
an  ammonia-from-coal  project 
scheduled  for  startup  in  mid-1980. 

At  present,  there  is  no  shortage  of 
ammonia  in  this  country  or  throughout 
the  world.  In  1978,  59  domestic 
companies  operated  ammonia  plants  at 
93  locations  with  a  total  operating 
design  capacity  of  22  million  short  tons 
a  year.  A  recent  EPA  report,  Impact  of 
Ammonia  Utilization  by  NO*  Flue  Gas 
Treatment  Process  (EPA-600/ 7-79-011), 
concluded  that  normal  growth  of  the 
ammonia  market  could  accommodate 
even  an  assumed  wide-spread  use  of  an 
ammonia-intensive  flue  gas  treatment 
system  for  the  removal  of  nitrogen 
oxides  from  power  plant  stack  gas. 

Worldwide,  ammonia  is  now  in 
oversupply.  A  great  deal  of  new 
ammonia  capacity  has  come  on  stream, 
much  of  it  in  countries  with  plentiful 
supplies  of  low  cost  natural  gas.  For 
example,  the  Soviet  Union  increased  its 
exports  of  ammonia  to  this  country  from 
zero  in  1977  to  315,000  short  tons  in  1978; 
large  imports  of  ammonia  from  the 
Soviet  Union  are  expected  to  continue  in 
future  years. 

Finally,  it  is  noteworthy  that  the 
Cominco  smelter  manufactures  its  own 
ammonia,  and  has  since  1940,  by  using 
nitrogen  from  liquid  air  distillation  and 
hydrogen  from  electrolysis  of  water. 

A  final  comment  on  the  Cominco 
ammonia  scrubbing  system  was  whether 
Arizona  smelters  would  have  an 
adequate  market  for  the  ammonium 
sulfate  generated.  Although  this 
comment  is  not  strictly  relevant  to 
whether  the  system  is  adequately 


demonstrated,  it  does  appear  that 
ammonium  sulfate  will  likely  prove 
marketable,  the  sale  price  being 
dependent  on  its  nitrogen  content. 

There  has  been  no  difficulty  in  selling 
the  ammonium  sulfate  produced  at  the 
Cominco  smelter  a  Trail,  B.C.  It  is 
currently  sold  to  Cominco  American 
Corp.,  Spokane,  Washington,  and 
Cominco  Ltd.,  Calgary,  Alberta,  and  is 
marketed  as  fertilizer  in  the  northwest 
United  States  and  various  areas  of 
Canada. 

The  value  of  ammonium  sulfate  as  a 
fertilizer  stems  from  the  nitrogen  it 
contains.  Nitrogen  is  the  primary 
fertilizer  element  required  for  all 
growing  crops.  On  a  per  ton  basis,  it  is 
true  that  ammonium  sulfate  contains 
less  nitrogen  (21  percent)  than  for 
example  ammonium  nitrate  (34  percent) 
or  urea  (46  percent).  Ammonium  sulfate 
will  continue  to  be  used  as  a  fertilizer, 
however,  if  the  price  (per  unit  of 
nitrogen)  is  set  at  a  level  that  compares 
favorably  with  other  fertilizers.  Also, 
with  the  availability  of  sulfuric  acid  at 
smelters,  ammonium  phosphate  fertilizer 
can  be  produced.  This  product  can  also 
be  sold  in  the  fertilizer  market. 

Thus  the  Administrator  has 
determined  that  ammonia  scrubbing  is 
adequately  demonstrated  technology.  It 
has  been  used  successfully  on 
reverberatory  fumance  offgases  and  at 
the  Cominco,  Trail,  B.C.,  lead/zinc 
smelter.  This  technology  can  achieve 
high  efficiencies  of  S02  removal  with  no 
scaling,  plugging,  or  waste  disposal 
problems.  The  visible  plume  problem 
has  been  solved,  and  adequate  supplies 
of  ammonia  will  be  available 
irrespective  of  natural  gas  supplies. 

(e)  Conclusion.  After  considering  their 
feasibility,  energy,  and  nonair  quality 
health  and  environmental  effects,  the 
Administrator  is  today  designating  as 
adequately  demonstrated  technology, 
for  purposes  of  evaluating  eligibility  for 
an  NSO,  the  following  systems:  (a)  The 
acid  plant  and  associated  process 
technology  underlying  EPA's  new  source 
performance  standards  for  copper,  lead, 
and  zinc  smelters  (40  CFR  Part  60, 
Subparts,  P,  Q,  and  R);  and  (b) 
magnesium  oxide  sulfur  dioxide 
concentration,  lime/limestone 
scrubbing,  and  ammonia  scrubbing. 

Thus,  eligibility  determinations  should 
consider  their  possible  use. 

These  designations  are  based  on 
analyses  of  the  actual  use  of  the  several 
systems  by  smelters  and  power  plants. 
The  comments  questioning  the  technical 
basis  for  designating  these  systems 
adequately  demonstrated  present  no 
problems  not  identified  and,  for  the  most 
part,  solved  in  the  course  of  the  systems’ 
use. 


C.  Molybdenum  Roasters 

EPA  specifically  invited  comment  in 
its  proposal  on  whether  molybdenum 
roasters  should  be  considered  eligible 
for  NSOs.  Only  one  commenter,  a 
corporation  engaged  in  molybdenum 
roasting,  responded  to  EPA’s  invitation. 

It  argued  that  molybdenum  roasting  at 
older,  smaller  facilities  confronts  the 
same  economic  and  technical  problems 
in  S02  control  as  found  in  the  copper, 
lead  and  zinc  industries.  Therefore,  the 
commenter  concluded,  Congress 
intended  molybdenum  smelting  to  be 
within  the  scope  of  section  119. 

The  legislative  and  administrative 
history,  however,  clearly  points  to  the 
opposite  conclusion,  and,  accordingly, 
the  section  119  regulations  promulgated 
today  permit  NSOs  to  be  issued  only  to 
copper,  lead,  and  zinc  smelters.  As 
discussed  above,  Section  119,  which 
does  not  define  “primary  nonferrous 
smelter,”  was  based  on  the  existing  EPA 
policy  for  smelters.  This  EPA  policy 
never  treated  molybdenum  roasters  as 
nonferrous  smelters.  EPA’s  new  source 
performance  standards  for  primary 
nonferrous  smelters  did  not  include 
molybdenum  roasters,  either.  Because 
the  smelter-related  EPA  actions  before 
Congress  when  it  enacted  section  119 
did  not  include  molybdenum  roasters, 
and  because  molybedenum  roasters  had 
not  been  the  subject  of  concern  in 
formulating  any  of  those  actions,  the 
Administrator  has  concluded  that 
Congress  did  not  contemplate  their 
inclusion  in  section  119.  This  view  is 
also  supported  by  the  fact  that  Congress 
repeatedly  stressed  that  the  relief 
provided  by  section  119  was  exceptional 
and  intended  only  for  a  unique  category 
of  sources.  See,  e.g.,  123  Cong.  Rec. 

Si 3699  (August  4, 1977)  (daily  ed.).  This 
interpretation  is  further  confirmed  by 
Congress’  itemization  of  only  copper, 
lead,  zinc,  silver,  and  gold  smelters  in 
discussing  the  NSO  legislation.  S.  Rep. 
No.  94-717,  94th  Cong.,  2nd  Sess.  17 
(1976);  S.  Rep.  No.  95-127,  supra,  at  25.24_ 

D.  Enforcement  of  NSO  Provisions 

Several  comments  asserted  that  the 
proposed  regulations  made  inadequate 
provision  for  the  enforcement  of  NSOs 


24  The  question  has  also  been  raised  of  whether 
smelters  should  be  eligible  for  NSOs  due  to  an 
inability  to  capture  (as  opposed  to  "controlling"  or 
"treating”)  fugitive  emissions.  The  final  regulations 
reflect  the  Administrator’s  view  that  Congress 
intended  section  119  to  deal  only  with  the  weak  gas 
stream  control  problems  of  smelters  (which  may 
include  the  need  to  treat  captured  fugitive 
emissions),  and  did  not  intend  eligibility  for  NSOs 
to  be  based  on  the  infeasibility  of  capturing  fugitive 
emissions.  Problems  with  fugitive  emissions  capture 
are  not  peculiar  to  smelters,  were  not  the  basis  for 
EPA's  smelter/SCS  policy,  and  did  not  underlie  the 
enactment  of  section  119. 
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in  various  respects.  One  group  of 
comments  suggested  that  EPA  should 
require  more  assurance  that  the  states 
issuing  NSOs  would  have  an  adequate 
plan  and  adequate  resources  to  enforce 
the  provisions  of  its  NSOs. 

The  Administrator  has  concluded  that 
certain  of  these  suggestions  have  merit, 
and  has  modified  §  57.107  of  the 
regulations  accordingly.  First,  a 
provision  has  been  added  under  which 
EPA  may  require  additional  assurances 
that  State  plans  for  NSO  enforcement 
are  adequate.  Under  another  new 
provision  suggested  by  the  comments,  a 
State  may  condition  the  granting  of  an 
NSO  to  a  smelter  operator  upon  the 
payment  of  a  fee  by  the  smelter  operator 
to  the  State  to  defray  the  cost  of 
enforcing  the  NSO.  The  Administrator 
believes  this  provision  is  “necessary  to 
maximize  the  reliability  and 
enforceability”  of  supplementary  control 
system  (SCS)  operation  within  the 
meaning  of  section  119(d)(1)(C),  in  light 
of  the  large  burden  that  enforcement  of 
NSO  SCS  requirements  will  place  on  the 
limited  resources  of  most  State  and  local 
agencies.  The  Administrator  also 
believes  that  it  is  appropriate  to 
explicitly  authorize  this  condition  as  a 
matter  of  federal  law,  since  the  NSO 
Program  itself  is  federal  in  nature.  This 
interpretation  of  section  119(d)(1)(C)  is 
explicitly  supported  by  the  legislative 
history  of  the  section.  See,  123  Cong. 

Rec.  S13699-13700  (August  4, 1977) 

(daily  ed.)  (statement  of  Senator 
Muskie). 

Certain  commenters  also  argued  that 
the  ambient  monitoring  systems  used 
under  NSOs  should  be  owned  by  the 
issuing  agency,  not  the  smelter  operator. 
In  the  Administrator’s  view,  however, 
what  is  important  is  not  ownership  but 
reliability  and  accuracy  of  the  ambient 
monitors  used  to  detect  possible 
NAAQS  violations.  As  a  practical 
matter,  EPA  believes  that  acceptable 
reliability  and  accuracy  will  be  assured 
by  the  operational  requirements  of 
§  57.402(a)(3),  and  by  the  requirement 
that  officials  of  the  issuing  agency  have 
free  access  to  the  equipment  for 
checking  and  calibration.  A  requirement 
that  records  of  ambient  monitor 
calibration  and  maintenance  be  kept  has 
been  added  to  §  57.404  for  this  purpose. 
This  approach  gives  the  issuing  agency 
advantages  comparable  to  owning  the 
monitors,  without  the  additional  burden 
of  purchasing  and  operating  the 
monitors.  Since  the  smelter  operator 
benefits  greatly  fromTeceiving  an  NSO, 
and  since  it  must  operate  SCS  monitors 
anyway,  placing  this  burden  on  the 
operator  seems  reasonable.  The  states 
remain  free,  of  course,  to  require  more 


or  redundant  monitors,  under  whatever 
financing  and  operating  arrangements 
they  deem  appropriate. 

II.  Subpart  B — The  Application 

A.  Effect  of  Application  on  SIP 
Requirements 

The  proposed  regulations  provided 
that  NSO  applications  submitted  within 
two  weeks  of  the  effective  date  of  these 
regulations  would  have  the  effect  of 
suspending  the  applicable  federal  sulfur 
dioxide  SIP  requirements  (emission 
limitations  and  schedules  of 
compliance)  during  completion  and 
processing  of  the  application.  One 
commenter  argued  that  EPA  should  not 
limit  this  effect  to  applications 
submitted  within  two  weeks,  on  the 
ground  that  this  limitation  would  be  a 
disincentive  to  smelters  which  might 
otherwise  attempt  to  meet  existing  SIP 
emission  limitations  first,  and  only 
apply  for  an  NSO  if  they  were  unable  to 
meet  those  emission  limitations.  The 
Administrator  agrees.  Congress 
apparently  did  not  intend  to  limit  the 
time  during  which  applications  could  be 
made,  and  smelters  which  might  be  able 
to  meet  SIP  emission  limitations  should 
be  encouraged  to  try  to  do  so  without 
jeopardizing  their  opportunity  to  apply 
for  an  NSO  on  the  same  terms  as  other 
smelters.  Section  57.202  has  been 
modified  accordingly. 

Another  commenter  urged  that  the 
time  given  for  the  completion  of  NSO 
applications  not  be  limited  to  ninety 
days  in  all  cases.  EPA  agrees  that  there 
may  be  an  occasional  situation  in  which 
more  time  for  completion  of  the 
application  is  justified.  On  the  other 
hand,  since  SIP  requirements  are 
suspended  during  this  period,  the  period 
must  be  as  short  as  possible  and  must 
not  provide  any  incentive  for  delay. 
Section  57.202  has  therefore  also  been 
modified  to  give  the  Administrator 
discretion  to  extend  the  ninety-day 
period.  The  Administrator  intends  to  do 
so  only  in  unusual  circumstances,  and 
believes  that  ninety  days  is  sufficient  to 
complete  an  application,  especially  in 
light  of  the  time  which  has  already 
elapsed  since  the  proposal  of  these 
regulations. 

Concern  was  also  expressed  that  the 
suspension  of  the  SIP  requirements  not 
affect  their  state  law  status.  The  intent 
of  the  phrase  “federal  SIP  emission 
limitation  for  sulfur  dioxide”  in  both  the 
proposed  and  the  final  regulations  is 
limited  to  the  federal  law  aspects  of 
those  requirements  (emission  limitations 
and  schedules  of  compliance),  and  is  not 
intended  to  affect  their  enforceability  as 
a  matter  of  state  law. 


B.  Confidentiality 

Some  commenters  expressed  concern 
that  the  confidential  information 
contained  in  the  application  might  be 
released  improperly  by  EPA.  The 
Administrator  has  concluded,  however, 
that  the  Agency’s  procedures  for  the 
treatment  of  confidential  information 
fully  protect  that  information.  EPA  has 
recently  reviewed  these  procedures  in 
view  of  the  increased  amount  of 
confidential  information  it  now  receives 
under  various  statutes,  including  the 
Toxic  Substances  Control  Act.  The 
Agency  has,  as  a  result,  amended  the 
provisions  of  40  CFR  Part  2  to  assure  the 
full  protection  of  confidential 
information  consistent  with  applicable 
legal  requirements.  See,  43  FR  39997 
(September  8, 1978).  These  provisions 
fully  protect  this  information  from 
disclosure  by  EPA  to  competitiors.25 

III.  Subpart  C — Constant  Controls  and 
Related  Requirements 

A.  Constant  Controls 

Subpart  C  of  the  proposed  regulations 
would  have  required  a  smelter  receiving 
an  NSO  to  operate  its  existing  constant 
control  equipment  at  its  maximum 
feasible  efficiency  and  to  correct  any 
serious  deficiencies  in  the  design  or 
operation  of  the  system  which  result  in 
significant  decreases  in  its  overall 
efficiency  or  availability.  In  addition,  no 
smelter  would  be  permitted  to  emit 
strong  gas  streams  directly  to  the 
atmosphere  without  treatment,  except 
when  a  malfunction  necessitated 
bypassing  the  acid  plant. 

Asarco/Magma  and  Phelps  Dodge 
submitted  the  major  comments  on  these 
requirements.  The  thrust  of  these 
comments  was  that,  with  respect  to 
interim  constant  controls,  Congress  had 
merely  intended  that  existing  controls 
continue  to  be  operated,  and  that  EPA’s 
proposed  interim  constant  control 
provisions  were  therefore  unreasonable. 
In  effect,  the  companies  urged  that  they 
should  not  only  be  exempt  from  any 
control  of  their  weak  sulfur  dioxide  gas 
streams,  but  that  they  should  also  not  be 
required  to  correct  even  gross 
deficiencies  in  the  operation  or 
maintenance  of  their  existing  acid 
plants.  In  addition,  the  smelters  argued 
that  they  should  be  free  to  bypass  the 
control  equipment  whenever  process 


“This  protection  is  not  undermined  by  40  CFR 
2.301(g),  under  which  EPA  may  release  certain 
confidential  material  when  the  material  is  relevant 
tc  a  proceeding  under  the  Clean  Air  Act.  That 
provision  is  required  by  section  114(c)  of  the  Act. 
Under  EPA's  regulations,  however,  the  material 
could  only  by  released  if  it  was  in  the  public 
interest  to  do  so,  and  only  after  an  opportunity  for 
the  company  to  comment  on,  and  judicially  contest 
its  release. 
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equipment  produced  strong  gas  streams 
in  excess  of  the  acid  plant’s  capacity  or 
whenever  the  acid  plant  has  been  shut 
down  for  maintenance,  even  though 
such  maintenance  is  predictable  far  in 
advance.  According  to  the  companies, 
this  is  required  by  subsections  (d)(1)  and 
(d)(4)  of  section  119,  and  by  its 
legislative  history. 

The  Administrator  disagrees,  and 
believes  that  these  comments 
misconstrue  the  statute  and  the 
congressional  intent.  EPA’s  existing 
smelter  policy  addressed  the  principal 
control  problem  facing  nonferrous 
smelters:  controlling  the  weak  gas 
streams  produced  by  certain  of  their 
processes.  There  was  no  need  for  the 
policy  to  provide  relief  for  the  strong  gas 
streams  produced  by  other  processes, 
because  they  have  long  been  readily 
treatable  in  acid  plants.  Under  EPA’s 
policy,  the  use  of  SCS  in  lieu  of  the 
treatment  of  weak  streams  was 
therefore  conditioned  on  the  control  of 
all  strong  gas  streams  by  acid  plants.  As 
the  Asarco/Magma  comments  note, 
bypassing  during  periods  of  excess  gas 
or  for  scheduled  maintenance  was  not 
permitted.26 

Congress  codified  the  constant  control 
provisions  of  the  Agency’s  policy  in 
section  119(d),  both  as  to  weak  streams 
and  strong  streams.  The  House  Report 
not  only  explicitly  endorses  EPA’s 
overall  policy,27  it  also  quotes  28 
specifically  from  EPA’s  Stack  Height 
Increase  Guideline,  which  explains  that 
the  interim  constant  control  required  is 
“control  of  all  strong  gas  streams 
through  properly  operated  and 
maintained  double  contact  acid  plants 
(or  single  contact  acid  plants  where 
single  contact  acid  plants  are  already  on 
line).”  29  This  requirement  for  the  full 
and  efficient  treatment  of  strong  streams 
is  embodied  in  section  119(d)(1)(C), 
requiring  the  use  of  interim  constant 
controls. 

This  reading  of  the  congressional 
intent  is  further  confirmed  by  the  formal 


26  See,  40  FR  49371  (October  22, 1975)  (proposed 
SIP  provisions  for  Arizona  smelters). 

2,H.R.  Rep.  No.  95-294,  supra  at  61. 

28  Id.  at  63 

29  41  FR  at  7452  (February  18, 1976).  The  Asarco/ 
Magma  comments  argue  that,  in  quoting  EPA’s 
statement  of  the  interim  control  requirement  in  the 
Stack  Height  Increase  Guideline,  the  House 
Committee  did  not  intend  to  endorse  the 
requirement  for  increased  acid  plant  capacity  to 
treat  strong  streams  fully,  because  the  Report's 
quotation  ends  before  the  sentence:  “Where 
increased  acid  plant  capacity  is  required  to  treat 
presently  untreated  strong  gas  streams,  RACT  for 
such  gas  streams  must  be  double  contact  acid 
plants.”  This  sentence,  however,  merely  explains 
what  kind  of  acid  plant  must  be  used  when 
additional  capacity  is  required;  it  is  the  prior 
sentence,  quoted  by  the  Committee,  that  actually 
creates  the  requirement  for  the  “control  of  all  strong 
gas  streams”  (emphasis  added). 


explanation  of  the  provisions  of  the  1977 
Conference  bill  presented  to  the  Senate 
by  Senator  Muskie,  chairman  of  the 
conference  committee.  In  that  statement, 
he  described  the  interim  constant 
control  requirement  as 

“intended  to  mean  an  acid  plant  which:  First, 
was  designed  to  achieve  an  optimum  level  of 
SOj  control  at  the  site  where  it  is  located; 
and  second,  is  properly  operated  and 
maintained  at  that  site.  Where  acid  plants 
now  in  use  do  not  measure  up  to  this 
standard,  it  is  intended  that  such  acid  plants 
will  be  upgraded  to  a  level  which  EPA 
determines  to  be  optimum  either  on  a 
smelter-by-smelter  or  industry-wide  basis.”  30 

The  companies  also  commented  that 
Congress  intended  section  119(d)(4)  as  a 
reversal  of  the  EPA  policy  requiring  that 
existing  acid  plants  fully  and  efficiently 
treat  the  smelters’  strong  streams.  For 
several  reasons,  the  Administrator 
believes  that  section  119(d)(4)  instead 
represents  a  codification  of  the  Agency’s 
policy  that  weak  stream  control 
systems,  such  as  scrubbers,  would  not 
be  required  until  they  were  found  to  be 
economically  and  technically  feasible 
for  a  smelter. 

First,  the  interim  constant  control 
requirement  is  imposed  by  section 
119(d)(1)(C),  not  by  section  119(d)(4). 

The  only  reference  to  costs  in 
connection  with  this  requirement  is 
found  in  subsection  (d)(2),  which  allows 
the  requirement  to  be  waived  in  the  case 
of  a  smelter  having  no  existing  acid 
plant,  if  installation  of  the  acid  plant 
would  force  the  smelter  to  close.31  The 
fact  that  the  “adequately  demonstrated 
to  be  reasonably  available”  language 
and  hearing  requirement  of  subsection 
(d)(4)  are  parallel  to  the  provisions  of 
subsections  (b)(3),  (c)(1),  and  (e),  all  of 
which  deal  with  the  weak  stream 
controls  that  would  ultimately  allow 
compliance  with  the  SIP  emission  limit, 
is  further  evidence  that  subsection  (d)(4) 
relates  to  additional  weak  stream 
controls.  Moreover,  since  Congress 
knew  that  acid  plants  would  be  the 
means  of  compliance  with  the  interim 
control  requirement,32  it  would  have 


30 123  Cong.  Rec.  S13699  (August  4, 1977)  (daily 
ed.), 

31  This  provision,  included  for  the  benefit  of  the 
copper  smelters  operated  by  Kennecott  at  McGill, 
Nevada  and  Phelps  Dodge  at  Douglas,  Arizona, 
represents  the  only  major  substantive  departure  by 
section  119  from  the  EPA  policy. 

32H.R.  Rep.  No.  95-294,  supra  at  62:  H.R.  Rep.  No. 
95-564,  supra  at  138.  Asarco/Magma  also  urge  that 
the  interim  control  requirement  was  directed  solely 
at  the  attainment  of  NAAQS.  This  is  incorrect. 

Since  Congress  clearly  envisioned  that  smelters 
under  NSOs  would  attempt  to  protect  standards 
through  the  use  of  SCS,  the  Administrator  believes 
that  the  congressional  purpose  in  requiring  the  use 
of  interim  constant  was  the  same  as  that  underlying 
the  other  constant  controls  requirement  of  the  Act: 
limiting  total  S02  emissions  into  the  atmosphere. 


been  pointless  to  require  hearings  on  the 
availability  of  acid  plants  to  the 
smelting  industry  under  subsection 
(d)(4). 

A  contrary  reading  of  section  119 
would  also  improperly  ignore  the 
context  in  which  the  section  was 
enacted  and  the  policies  Congress 
sought  to  further.  As  discussed  more 
fully  in  the  preamble  to  the  proposed 
NSO  rules,  Congress  was  acting  against 
the  backdrop  of  years  of  litigation  over 
SIPs  by  the  utility  and  smelting 
industries  concerning  the  role  of 
feasibility  and  the  use  of  SCS  and  tall 
stacks  in  lieu  of  constant  controls  on 
weak  streams  in  SIPs.  In  the  1977 
Amendments,  Congress  resolved  any 
remaining  uncertainty  by  rejecting  the 
use  of  dispersion  and  explicitly 
requiring  that  constant  controls  be  used 
irrespective  of  feasibility.  This  action 
was  prompted  by  mounting  concern 
over  health  and  environmental  effects  of 
increased  atmospheric  loading  and 
transport  of  sulfur  dioxide.  See 
generally,  H.R.  Rep.  No.  95-294,  supra  at 
81-94.  Because  of  the  particular  weak 
stream  control  problems  facing  some 
smelters,  Congress  did  grant  limited 
relief  through  section  119  from 
immediate  compliance  with  the  full 
constant  control  SIP  requirements  that 
would  otherwise  have  applied.  There  is 
no  indication  whatever  in  the  statute  or 
its  legislative  history,  however,  that 
Congress  intended  to  relieve  smelters  of 
their  existing  obligations  under  the  EPA 
policy  and  the  Act  to  use  available 
technology — acid  plants — to  treat  their 
strong  gas  streams  fully  and  efficiently. 
To  have  done  so,  indeed,  would  have 
been  a  fundamental  departure  from  both 
the  EPA  policy  and  the  overall  policy  on 
constant  controls  contained  in  the  1977 
Amendments. 

The  more  modest  SIP  constant  control 
requirement  for  smelters  found  in  EPA’s 
policy  specified  that  all  strong  gas 
streams  be  fully  and  efficiently  treated 
in  acid  plants.  Recognizing  that  the  costs 
associated  with  this  commonly  used 
technology  were  much  lower  than  those 
required  for  weak  stream  control,  and  in 
view  of  the  judicial  decisions  affirming 
the  constant  control  imperatives  of  the 
Act,  the  EPA  policy  treated  the  acid 
plant  requirement  as  an  absolute 
industry-wide  minimum,  as  to  which 
compliance  costs  were  not  relevant.  The 
consideration  of  economic  feasibility 
was  instead  reserved  for  the  weak 
stream  controls  to  be  required  in  the 
future. 

That  Congress  likewise  intended 
section  119(d)(4)  to  refer  to  future  weak 
stream  controls  is  clear  not  only  from  its 
endorsement  of  the  Ninth  Circuit’s 
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Kennecott  opinion,53  but  also  from  the 
House  Report’s  explanation  of  the  (d)(4) 
provision.  That  explanation  is 
immediately  preceded  by  a  quotation 
from  EPA’s  Stack  Height  Increase 
Guideline,  discussing  the  distinction 
between  technically  feasible  weak 
stream  control  (scrubbers)  and  the 
reasonably  available  controls 
represented  by  acid  plants  on  strong 
streams.  The  Administrator  reads  the 
Committee’s  explanation,  which  is 
based  on  this  quoted  distinction,  as 
confirming  his  interpretation  that  (d)(4) 
is  addressed  to  additional  constant 
control  systems  for  controlling  weak 
streams,  not  to  the  interim  acid  plant 
requirement. 

Finally,  even  if  the  costs  imposed  by 
the  interim  control  requirements  were 
relevant,  the  Administrator  does  not 
believe  that  they  are  unreasonable.  As 
EPA  explained  in  the  preamble  to  the 
proposed  regulations,  the  requirement 
for  the  correction  of  serious  deficiencies 
is  not  intended  to  require  the  upgrading 
of  acid  plants  except  where  a  deficiency 
in  the  design  of  a  component  or  in  the 
operation  or  maintenance  of  the  plant 
results  in  a  significant  decrease  in  the 
overall  efficiency  or  availability  of  the 
acid  plant.34 

Likewise,  the  prohibition  of  emitting 
strong  gas  streams  in  excess  of  the 
volume  capacity  of  an  acid  plant 
directly  to  the  atmosphere  is  reasonable. 
In  the  preamble  to  the  proposed 
regulations,  EPA  noted  that  most 
smelters’  acid  plants  are  capable  of 
treating  the  full  volume  of  strong 
streams  generated  by  process 
equipment.  The  comments  on  thiss 
provision  suggested  only  three  smelters 
at  which  excess  gas  was  even  a 
problem:  Asarco’s  Hayden  and  Tacoma 
smelters,  and  the  Magma  smelter. 
Magma  asserts  that  while  its  acid  plant 
was  designed  to  handle  the  full  gas 
volume  produced  by  Magma's 
converters,  leakage  in  the  flue  system 
results  in  a  gas  volume  reaching  the  acid 
plant  which  exceeds  its  capacity,  thus 
necessitating  bypassing  or  production 
cutbacks.  As  EPA  noted  in  the  preamble 
to  the  proposal,  however,  this  excess 
gas  can  be  reduced  or  eliminated  by 
improved  maintenance  to  reduce 
inleakage  to  the  flue  system.  This  view 


13  Kennecott  Copper  Corp.  v.  EPA.  526  F.  2d  1149 
(1975). 

34  EPA  gave  as  an  example  of  a  serious  deficiency 
the  use  of  heat  exchangers  inadequate  to  sustain 
efficient  autothermal  operation  over  the  range  of 
gas  strengths  and  volumes  routinely  generated  by 
process  equipment.  The  Agency  recognizes  that 
smelter  acid  plants  are  not  designed  to  handle  gas 
strengths  averaging  below  about  3.5%  SOa,  and  did 
not  intend  to  imply  to  the  contrary.  Heat  exchangers 
should,  however,  be  adequate  to  handle  the  average 
gas  strengths  actually  received  by  the  acid  plant. 


was  confirmed  by  information  gathered 
at  EPA’s  public  hearings,  at  which  a 
Magma  employee  stated  that 
maintenance  on  the  flues  serving  the 
acid  plant  was  never  a  high  priority  at 
the  smelter,  and  that  as  a  result  the  flues 
were  allowed  to  develop  holes  “as  big 
as  a  man."  Also  included  in  the  docket 
at  the  time  of  proposal  was  testimony  by 
the  manager  of  Asarco’s  Hayden  smelter 
to  the  effect  that  the  smelter’s  acid  plant 
was  designed  to  handle  the  full  volume 
of  gas  generated  by  the  smelter’s 
converters,  and  that  improved 
maintenance  would  be  able  to  eliminate 
the  inleakage  into  the  flue  system  which 
was  necessitating  bypassing  there. 
Asarco’s  comments  establish  nothing  to 
the  contrary.  The  Administrator  believes 
that  it  is  reasonable  to  require  these 
smelters,  like  all  other  air  pollution 
sources  in  the  nation,  to  perform  the 
maintenance  necessary  to  permit  their 
pollution  control  equipment  to  operate 
according  to  its  design.  The 
Administrator  also  notes  that  smelters 
do  have  the  option  of  upgrading  their 
acid  plant  capacity  to  handle  the  full 
volume  of  strong  gas  generated  by  their 
production  equipment.35 

Another  commenter  urged  that 
bypassing  be  permitted  when  an  acid 
plant  has  cooled  below  autothermal 
operational  temperature  as  the  result  of 
an  SCS  curtailment.  The  Administrator 
recognizes  that  if  an  acid  plant  is  not 
receiving  gas  for  a  prolonged  period  of 
time  it  can  cool  to  such  an  extent  that 
some  period  of  warm-up  is  required 
before  efficient  gas  treatment  is  again 
feasible.  SCS  curtailments  are  usually 
short  enough,  however,  that  such  cooling 
will  not  occur  if  the  acid  plant  is  sealed 
off  at  the  time  the  gas  feed  ends.  It  is 
also  feasible,  and  good  pollution  control 
practice,  to  prevent  undue  cooling  or  to 
reheat  the  plant  prior  to  restarting  the 
process  through  the  use  of  auxiliary  heat 
or  S02  injection.  The  proposed 
regulations  have  therefore  been 


35  Asarco  also  stated  that  the  existing  constant 
control  system  (acid  plant  and  liquid  SO*  plant)  at 
its  Tacoma  smelter  was  not  designed  to  handle  all 
the  strong  streams  (converter  gas)  routinely 
produced  there,  and  that  a  prohibition  on  bypassing 
excess  gas  would  result  in  large  production  losses 
there.  The  Administrator  notes  that  the  Assistant 
Manager  of  the  Tacoma  smelter  informed  EPA  in 
1976  that  the  system  was  designed  to  provide 
sufficient  capacity  to  process  all  converter  gas.  and 
that  the  technical  problems  which  had  resulted  in 
bypassing  were  then  being  resolved.  A  study  of  the 
acid  plant  performed  for  EPA  also  confirmed  that  its 
capacity  could  be  upgraded  and  that  certain  serious 
deficiencies  could  be  overcome  without 
unreasonable  expense.  In  any  event,  the 
Administrator  does  not  believe  that  Congress 
intended  to  exempt  smelters  from  the  established 
requirement  to  control  all  strong  gas  streams  simply 
because  existing  acid  plant  capacity  or  inferior 
plant  design  may  have  to  be  augmented  or  upgraded 
at  a  particular  smelter. 


modified  to  permit  NSOs  to  allow 
bypassing  where  an  acid  plant  has 
received  no  gas  during  a  prolonged 
curtailment,  but  only  if  smelter-specific 
NSO  provisions  are  included  requiring  a 
smelter  to  show  that  it  could  not 
reasonably  have  avoided  significant 
cooling  through  the  use  of  the  practices 
noted  above. 

Finally,  the  companies  objected  to  the 
prohibition  on  bypassing  strong  streams 
directly  to  the  atmosphere  during 
scheduled  or  planned  maintenance  of 
acid  plants,  such  as  the  screening  of 
catalyst.  The  companies  assert  that 
Congress  intended  to  prohibit  such  a 
requirement,  and  that  it  would  cause  a 
significant  amount  of  production  to  be 
lost. 

For  the  reasons  discussed  in  Section 
A  above,  the  Administrator  believes 
that  Congress  intended  to  ratify  EPA’s 
policy  requiring  full  treatment  of  strong 
gas  streams,  rather  than  to  limit  the 
policy  as  the  comments  suggest.  In 
addition,  none  of  these  comments 
demonstrated  that  the  production 
foregone  during  scheduled  maintenance 
could  not,  as  EPA  suggested  in  the 
proposal,  be  rescheduled  at  other  times. 
This  maintenance,  unlike  repairs  of 
malfunctions,  can  be  schedued  far  in 
advance,  and  production  levels  at  other 
times  can  be  increased  to  compensate 
for  that  amount  not  produced  during 
planned  maintenance.  The  comments 
also  did  not  dispute  that  many  smelters 
already  schedule  shutdowns  or  reduce 
production  rates  for  maintenance  of 
production  equipment,  during  which 
maintenance  can  also  be  carried  out  on 
acid  plants.  The  Administrator  also 
notes  that  the  need  for  catalyst 
screening,  the  primary  type  of  planned 
maintenance,  can  be  reduced 
significantly  by  improvements  in  the 
particulate  pre-cleaning  portion  of  the 
acid  plant.  This  also  reduces  the  amount 
of  production  that  must  be  rescheduled. 

One  main  basis  on  which  the 
comments  urged  that  bypassing  be 
allowed  during  planned  maintenance 
was  that  the  NAAQS  would  be 
protected  by  the  use  of  SCS  anyway, 
and  that  the  bypass  prohibition  was 
therefore  not  justified  as  an  interim 
measure  necessary  for  meeting 
NAAQS.36  The  Administrator  disagrees. 
As  Congress  clearly  recognized, 
supplementary  control  systems  are  at 
best  of  questionable  reliability.  With  the 
limited  number  of  monitors  the  systems 
use  and  the  complex  terrain  in  which 
many  smelters  are  located,  it  is  quite 
possible  that  standards  may  be  violated 
because  of  the  absence  of  a  monitor  at  a 


“No  emperical  support  for  this  contention  was 
provided. 
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particular  location  of  high  sulfur  dioxide 
concentration  under  a  given  set  of  local 
meteorological  conditions.  The 
significance  of  this  problem  is  greatly 
increased  when  the  smelter  operates 
without  its  interim  constant  controls, 
resulting  in  higher  average  ambient  S02 
concentration.  The  reliability  of  a 
particular  SCS  is  therefore  appreciably 
undermined  during  such  operations. 

This  was  confirmed  by  testimony  at 
EPA’s  public  hearing  in  Tucson 
indicating  that  sulfur  dioxide  emissions 
from  the  Phelps  Dodge  Douglas,  Arizona 
smelter,  which  operates  without  sulfur 
dioxide  controls,  may  cause  excessive 
ambient  concentrations  of  sulfur  dioxide 
at  locations  not  monitored  by  the 
smelter’s  SCS  network.  The 
Administrator  believes,  therefore,  that 
the  prohibition  on  bypassing  during 
planned  maintenance  is  a  condition 
necessary  to  maximize  the  reliability 
and  enforceability  of  the  interim  SCS 
measures  used  to  protect  NAAQS  within 
the  meaning  of  section  119(d)(1)(C). 

Finally,  the  Administrator  does  not 
believe  that  permitting  strong  streams  to 
be  emitted  directly  to  the  atmosphere 
during  maintenance  that  has  been 
planned  in  advance  is  consistent  with 
the  requirement  of  section  119(d)(1)(C) 
that  smelters  under  NSOs  operate  using 
continuous  controls  unless  they  have 
received  waivers  under  section 
119(d)(2).  To  do  so  would  permit 
smelters,  on  a  routine  and  planned 
basis,  to  operate  with  supplementary 
controls  alone.  The  Administrator 
believes  that  Congress  did  not  intend  to 
allow  use  of  dispersion  techniques 
alone,  because  it  was  ratifying  EPA’s 
existing  policy  on  the  issue,  because  of 
the  limited  reliability  of  supplementary 
controls,  and  because  it  wanted  to  limit 
total  atmospheric  loading  of  sulfur 
dioxide.  Considering  the  number  of 
smelters  which  may  receive  NSOs, 
particularly  in  the  southwestern  U.S., 
permitting  operation  without  controls 
during  planned  maintenance  would 
result  in  the  excess  emission  of  a  very 
large  amount  of  additional  sulfur 
dioxide  each  year.  This  cannot  be 
reconciled  either  with  the  congressional 
intent  to  limit  total  atmospheric  loading, 
or  with  the  intent  reflected  in  the 
provisions  of  the  1977  Clean  Air  Act 
Amendments  especially  affecting  that 
part  of  the  country,  such  as  prevention 
of  significant  deterioration  and  visibility 
protection.  Rescheduling  production,  by 
comparison,  would  allow  the  removal  of 
up  to  99%  of  the  SOa  in  these  strong 
streams,  which  would  otherwise  be 
emitted  without  treatment. 

B.  Monitoring.  Proposed  §  57.305(a)(2) 
of  the  regulations  would  have  required 


“continuous”  monitoring  of  ducts  used 
to  bypass  gases  around  required 
constant  controls,  and  stated  that  this 
“monitoring  shall  be  adequate  to 
disclose  the  time  of  the  bypass,  its 
duration,  and  the  approximate  volume 
of  gas  bypassed"  (emphasis  added). 

EPA  received  two  conflicting  comments 
on  this  provision.  A  smelter  wrote  that  it 
could  not  accurately  measure  the 
volume  in  the  bypass  stack,  and  an  air 
pollution  control  agency  wrote  that  such 
volume  should  be  measured  precisely 
and  that  therefore  EPA  should  delete  the 
word  “approximate.” 

The  purpose  of  the  monitoring 
requirement  in  proposed  §  57.305(a)(2) 
was  to  give  a  means  for  determining 
whether  there  was  compliance  with  the 
bypass  provisions  of  an  NSO.  This 
purpose  does  not  require  a  precise 
measurement  of  the  volume  of  gas 
bypassed;  rather,  any  instrument  or 
device  that  reveals  with  a  reasonable 
certainty  the  extent  bypass  ducts  are 
open  would  be  sufficient.  To  clarify  this 
intent,  EPA  has  deleted  the  word 
“continuous”  from  §  57.305(a)(2).  In 
short,  whether  a  monitor  is  sufficient 
under  this  subsection  depends  on 
whether  it  can  reliably  indicate  whether 
there  is  compliance  with  the  bypass 
provisions  of  the  NSO.  Although  a 
disclosure  of  the  “approximate”  volume 
of  gas  bypassed  satisfies  this  purpose,  a 
state  may  require  a  more  precise 
measurement  if  it  desires. 

EPA  emphasizes,  as  it  did  in  the 
preamble  to  the  proposed  regulations,  44 
FR  6291-2,  that  the  primary  purpose  of 
the>monitoring  requirement  in  §  57.404  is 
not  to  determine  compliance,  but  to 
facilitate  the  development  of  improved 
SCS  curtailment  criteria  and  improve 
understanding  of  the  effects  of  the 
smelter’s  emissions  by  using  specific 
quantitative  emission  data  to  construct 
more  accurate  models  of  the  effects  of 
those  emissions.  The  usefulness  of  the 
information  for  modeling  purposes 
would  remain  substantial  even  if 
problems  in  continuously  monitoring 
stack  gas  volumetric  flow  rate  do 
initially  occur.  These  problems  should 
largely  be  overcome  as  smelter 
operators  and  vendors  gain  additional 
experience  using  these  monitors. 

The  State  of  Arizona  commented  that 
continuous  emission  monitors  should  be 
subject  to  a  redundancy  requirement. 
After  consideration  of  this  comment, 
EPA  has  decided  that  while  a  strict 
redundancy  requirement  is  not 
necessary,  a  requirement  of  high  data 
recovery  is  important  for  purposes  of 
compliance  determinations.  Therefore, 
EPA  is  amending  proposed  §  57.305(a)(i) 
by  adding  this  sentence:  “Failure  of  the 


monitors  to  record  95%  of  the  15-minute 
periods  in  any  30-day  period  shall 
constitute  a  violation  of  the  NSO.”  EPA 
believes  this  requirement  is  “necessary 
to  maximize  the  reliability  and 
enforceability  of  *  *  *  interim 
measures.”  Section  119(d)(l)(c)(i).  It  is 
also  reasonable.  The  State  of  Arizona,  in 
setting  sulfur  dioxide  emission 
limitations  for  copper  smelters,  found 
that  Kennecott’s  Hayden  smelter 
achieved  a  rate  of  more  than  95%  data 
recovery  over  the  last  two  years  when 
there  was  no  data  recovery  requirement 
in  effect.  EPA  also  believes  that 
currently  available  monitors  can  be 
highly  reliable  if  operated  and 
maintained  properly.  This  is  discussed 
more  fully  in  the  Supplemental 
Response  to  Comments  document  in  the 
docket. 

IV.  Subpart  D — Supplementary  Control 
System  Requirements 

A.  Size  of  the  Designated  Liability  Area 

Under  the  proposed  regulations,  a 
smelter  operator  would  be  required  to 
operate  a  supplementary  control  system 
(SCS)  in  a  way  that  prevents  all 
violations  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  sulfur 
dioxide  within  the  smelter’s  designated 
liability  area  (DLA).  The  DLA  is  the  area 
within  which  the  smelter’s  emissions 
could  cause  or  contribute  to  violations 
of  NAAQS,  and  the  smelter  operator 
would  be  required  to  consent  to  liability 
for  most  violations  of  standards  within 
the  DLA  as  a  condition  of  receiving  the 
NSO.  The  proposed  regulations 
provided  presumptive  DLA  radii,  based 
on  the  emission  rates  of  the  smelters 
without  consideration  of  any  constant 
controls  in  use.  The  regulations  also 
permitted  the  smelter  operator  to  show 
in  its  NSO  application  that  other  DLA 
boundaries  were  more  appropriate 
under  actual  local  terrain  and 
meteorological  conditions. 

EPA  received  many  comments 
concerning  the  size  of  the  DLA.  Credible 
comments  made  both  in  writing  and  at 
the  public  hearings  indicated  that  under 
some  terrain  and  meteorological 
conditions  the  proposed  size  of  the 
DLAs  and  the  number  of  monitors 
required  were  inadequate  to  protect 
standards.  This  was  the  thrust  of 
comments  made  by  a  number  of  persons 
living  at  various  distances  from  the 
Phelps  Dodge  copper  smelter  at  Douglas, 
Arizona.  According  to  these  comments, 
there  are  recurring  incidents  of  S02 
concentrations  of  appreciable  severity 
attributable  to  the  smelter’s  emissions. 
The  Douglas  smelter  operates  without 
any  constant  controls  for  sulfur  dioxide, 
but  employs  an  SCS  that  appears  to  be 
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basically  consistent  with  the  proposed 
regulations.  The  Administrator  has 
therefore  concluded  that  some  change  is 
needed  in  the  Subpart  D  regulations  to 
deal  with  this  kind  of  situation. 

Smelter  operators  and  the  State  of 
Arizona,  however,  argued  that  the 
proposed  DLA  radii  were  too  large.  In 
considering  changes  to  the  proposed 
Subpart  D  regulations,  the  Administrator 
has  given  considerable  weight  to 
Arizona's  comments,  both  because 
Arizona  is  likely  to  be  enforcing  more 
SCS  programs  than  any  other  state,  and 
because  Arizona  has  more  experience  to 
date  than  any  other  state  in 
administering  these  programs.  After 
considering  all  pertinent  comments,  the 
Administrator  has  concluded  that,  as 
explained  below,  the  Subpart  D 
regulations  should  be  revised  both  to 
reduce  the  size  of  the  presumptive  DLA 
radii,  and  to  provide  a  means  for 
detecting  and  remedying  excess 
concentrations  at  locations  not  served 
by  SCS  monitors.  These  revisions  are 
intended  to  respond  to  both  sorts  of 
comments  described  above. 

As  to  DLA  size,  the  Administrator 
notes  initially  that  because  the  radii  in 
the  table  in  §  57.402(c)  were  based  on 
general  (/.e.,  not  site-specific)  modeling, 
that  section  permitted  a  smelter 
operator  to  demonstrate  that  different 
DLA  boundaries  are  appropriate  under 
conditions  specific  to  a  given  site.  This 
provision  is  being  retained,  and  EPA 
believes  that  it  remains  the  best  method 
available. 

A  number  of  considerations,  however, 
support  the  reduction  of  the  presumptive 
DLA  radii.  First,  as  Arizona  points  out. 
the  principal  emissions  that  the  NSO  is 
intended  to  deal  with  are  uncontrolled 
weak  streams.  The  strong  streams  are 
required  to  be  controlled  through  interim 
constant  controls  operated  at  their 
maximum  feasible  efficiency.  Except 
during  malfunctions,  therefore,  weak 
stream  emissions  will  be  the  primary 
contributor  to  total  smelter  emissions. 
Second,  SCS  ambient  air  quality 
monitors  are  required  to  be  located  at 
points  of  high  SO*  concentrations.  Since 
these  points  will  generally  be  within 
DLAs  established  on  the  basis  of 
controlled  emissions,  little  is  gained 
towards  protecting  standards  by 
including  a  large  amount  of  unmonitored 
area  in  the  DLA  beyond  those  monitors. 

Finally,  as  Arizona  notes,  basing 
DLAs  on  uncontrolled  emissions  could 
create  overlapping  DLAs  among  as 
many  as  four  smelters  in  Arizona.  This 
could  make  enforcement  of  NSO 
provisions  difficult  in  these  areas  of 
overlap,  contrary  to  the  basic  purpose  of 
having  DLAs.  Although  the 
Administrator  believes  that  the 


proposed  regulations  addressed  this 
problem  reasonably,  he  agrees  that  if  it 
is  possible  to  eliminate  the  problem 
without  undermining  the  SCS-DLA 
mechanism,  it  would  make  that 
mechanism  more  enforceable.  The  final 
regulations  therefore  provide  that  the 
presumptive  DLA  is  to  be  determined 
based  on  emissions  at  the  rate 
associated  with  the  smelter’s  maximum 
production  capacity,  assuming 
compliance  with  the  interim  control 
emission  limit,  rather  than  on  the 
smelter’s  total  potential  uncontrolled 
emissions.57  According  to  the  comments 
of  Arizona  and  others,  this  leaves  only 
the  overlap  between  the  adjacent 
Asarco  and  Kennecott  smelters  at 
Hayden.  Arizona.  The  proposed 
regulations  dealing  with  the  overlapping 
DLAs  are  being  retained  as  necessary 
for  that  situation  or  other  possible 
overlaps. 

To  deal  with  the  problem  of  excessive 
concentrations  at  areas  without  SCS 
monitors,  the  regulations  have  been 
revised  to  require  that  as  part  of  the 
continuing  review  of  the  SCS  under 
§  57.402(f)  the  smelter  operator  conduct 
an  active  program  to  determine  whether 
standards  are  being  exceeded  at  points 
without  monitors  either  within  or 
outside  of  the  DLA.  This  program  would 
be  expected  to  include  at  least  the  use  of 
mobile  monitors, 38  modelling,  and  the 
conscientious  investigation  of  possible 
excess  concentrations  reported  by  the 
public.  If  a  violation  of  NAAQS  were 
discovered  through  this  program,  a 
monitor  would  be  required  at  that 
location  as  part  of  the  SCS  network, 
with  corresponding  meteorological 
information  acquisition  capability  as 
well. 

B.  Effects  of  the  Consent  to  Liability 

As  the  Administrator  stated  in  the 
preamble  to  the  proposed  regulations. 
SCS  can  be  a  reliable  and  enforceable 
means  of  preventing  violations  of 
NAAQS  only  if  the  smelter  operator  is 
clearly  responsible  for  all  violations  of 
ambient  standards  in  the  areas  affected 
by  the  smelter’s  emissions.  This  view  is 
abundantly  supported  by  the  legislative 
history  of  section  119, 39  by  EPA’s 
existing  smelter  program  and  by  judicial 

37  This  will  be  a  rate  greater  than  the  plant-wide 
emission  limit  if  that  limit  is  measured  on  a  long¬ 
term  (e.g..  weekly  or  monthly)  basis,  since 
production  rates  can  be  greater  for  the  shorter 
durations  corresponding  to  the  NAAQS  than  for 
longer  periods  such  as  a  week  or  month. 

39 This  requirement  replaces  the  mobile  monitor 
required  by  proposed  §  57.402(a)(2).  The  conduct  of 
the  continuing  review  will  still  be  supervised  by  the 
issuing  agency. 

"See.  e.g..  H.R.  Rep.  No.  95-294.  supra  at  62;  123 
Cong.  Rec.  S13700  (August  4, 1977)  (daily  ed.) 
(statement  of  Sen.  Muskie). 


precedent.  See,  Bunker  Hill  Co.  V.  EPA, 
572  F.2d  1286  (9th  Cir.  1977).  The  only 
significant  comment  on  the  requirement 
for  consent  to  liability  for  violations  of 
NAAQS  in  the  DLA  was  that  it  was 
unnecessary  because  it  would  be  easy 
for  the  issuing  agency  to  establish  that 
an  isolated  source  was  responsible  for 
violations  in  its  vicinity.  The 
Administrator  continues  to  believe, 
however,  that  the  enforceability  of  an 
SCS  depends  heavily  on  the  smelter 
operator’s  assumption  of  clear  legal 
responsibility  for  any  violations  in  the 
area  affected  by  the  smelter’s  emissions. 
The  assumption  of  liability  provides  that 
smelter  operator  with  a  strong  incentive 
to  design  the  SCS  procedures  and  to 
operate  the  system  in  a  way  that  will 
prevent  any  violations  of  standards,  and 
provides  the  issuing  agency  an  effective 
and  direct  means  of  taking  whatever 
enforcement  actions  may  be  necessary 
to  remedy  violations  should  they  occur. 
The  Administrator  also  notes  that  the 
commenters  questioning  the  assumption 
of  liability  concede  that  it  is  only  the 
smelter  itself  which  could  be  causing 
violations  in  a  DLA;  requiring  that 
concession  to  be  made  formally  as  a 
condition  for  using  SCS  therefore  does 
not  seem  an  unreasonable  burden. 

Several  comments  asserted  that  the 
assumption  of  liability  should  not 
include  criminal  liability  under  section 
113(c)  of  the  Act.  The  Administrator 
intended  the  consent  to  preclude 
disputing  the  fact  that  violations  of  the 
NAAQS  in  the  DLA  were  caused  by  the 
smelter’s  emissions,  and  thus  violated 
the  NSO.  Under  section  113(c),  however, 
only  NSO  violations  which  were 
committed  “knowingly”  are  criminally 
enforceable.  Section  57.403  has  therefore 
been  modified  to  allow  the  smelter 
operator  to  contest  during  criminal 
enforcement  proceedings  whether 
violations  were  committed  “knowingly." 

Comments  also  asserted  the  need  to 
modify  the  circumstances  under  which  a 
smelter  could  show  that  a  violation  in  its 
DLA  was  due  to  the  emissions  of 
another  source  in  excess  of  that  source’s 
"maximum  permissible  emissions"  as 
defined  in  §  57.402(e)(2).  EPA  agrees 
that  the  fugitive  emissions  of  another 
source  may  cause  violations  in  a 
smelter's  DLA  under  the  circumstances 
present  in  Hayden,  Arizona,  where 
Asarco  and  Kennecott  operate  adjacent 
smelters.  EPA  does  not  believe  that  this 
problem  is  pertinent  to  any  other 
location.  The  Agency  does  recognize, 
however,  that  violations  resulting  from 
fugitive  emissions  cannot  always  be 
prevented  through  the  use  of  SCS.  The 
regulations  have  therefore  been 
modified  to  require  not  only  that  the 
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SCS  be  designed  to  deal  with  fugitive 
emissions  from  another  source  to  the 
extent  possible,  but  also  to  allow  a 
smelter  operator  to  show  that  a  given 
violation  resulted  from  another  source’s 
fugitive  emissions  despite  the  smelter 
operator’s  adherence  to  the  SCS  manual 
provisions  applicable  to  the  situation. 

Certain  commenters  also  urged  that 
the  regulations  be  revised  to  allow  a 
showing  that  violations  resulted  from 
excess  emissions  of  another  source 
during  a  malfunction,  where  there  are  no 
applicable  SIP  limits,,  or  where  another 
source’s  emission  limit  is  wholly 
inadequate  to  protect  the  NAAQS.  The 
Administrator  does  not  believe  any  of 
these  exceptions  would  be  appropriate. 
Contrary  to  the  views  expressed  by 
some  commenters,  emissions  in  excess 
of  a  federally-approved  or  promulgated 
SIP  emission  limitation  do  violate  that 
emission  limit  even  if  they  result  from  a 
malfunction.  The  proposed  regulations 
therefore  already  account  for  this 
situation,  and  would  permit  a  smelter 
operator  to  show  that  such  excess 
emissions  were  responsible  for  the 
violation. 

The  absence  of  a  SIP  emission  limit, 
or  an  adequate  emission  limit,  provides 
no  basis  for  allowing  violations  in  a 
DLA  to  be  excused,  in  the 
Administrator’s  view.  The  basic  premise 
on  which  the  use  of  SCS  is  based  is  that 
the  smelter  is  the  sole  major  source  of 
sulfur  dioxide  emissions  in  its  area,  and 
therefore  that  the  smelter’s  emission 
curtailments  can  be  relied  upon  to 
prevent  violations  of  the  NAAQS.  If 
another  source  in  the  area  emits  enough 
sulfur  dioxide  to  invalidate  this 
assumption,  the  use  of  SCS  should  not 
be  permitted  and  an  NSO  could  not  be 
granted.  The  provisions  of  the  proposed 
regulations  allowing  a  smelter  operator 
to  show  that  a  given  violation  was  due 
to  the  excess  emissions  of  another 
source  were  also  predicated  on  the 
assumption  that  such  a  source  was 
ordinarily  of  consistently  low  emissions, 
and  that  only  under  very  unusual 
circumstances  could  its  excess 
emissions  result  in  a  violation  of 
NAAQS  before  the  smelter  could  curtail 
its  emissions  to  compensate.  Similarly, 
then,  if  this  assumption  is  not  valid  in  a 
particular  case  an  NSO  should  not  be 
issued.  Whether  a  source  in  the  vicinity 
of  a  smelter  is  controlled  tightly  enough 
under  the  SIP  to  allow  the  validation  of 
these  assumptions  is,  moreover,  an  air 
quality  management  decision  within  the 
discretion  of  the  State,  and  one  over 
which  EPA  has  little  influence.  See, 
Train  v.  NRDC,  421  U.S.  60  (1975);  cf. 
section  119(d)(1)(A).  If  the  State  does 
not  choose  to  impose  and  enforce  a  SIP 


emission  limit  tight  enough  to  validate 
the  assumptions  underlying  the  use  of 
SCS,  that  is  within  its  discretion,  and  an 
NSO  cannot  be  granted. 

C.  Maintenance  of  Pay 

Several  commenters  suggested  that 
EPA  include  some  provision  in  the 
regulations  to  ensure  that  production 
curtailments  due  to  SCS  did  not  result  in 
worker  lay-offs  or  pay  reductions.  Under 
section  110(a)(6)  of  the  Act,  state 
implementation  plans  are  required  to 
include  the  provision  that  a  smelter 
operator  may  not  temporarily  reduce  the 
pay  of  any  empolyee  due  to  SCS 
curtailments  under  an  NSO.  The 
Administrator  agrees  that  Congress 
intended  to  link  sections  110(a)(6)  and 
119,  and  has  therefore  included  a  new 
§  57.109  in  the  final  regulations 
providing  that  he  will  not  approve  or 
issue  an  NSO  for  a  smelter  in  any  state 
for  which  he  has  not  approved  or 
promulgated  a  provision  satisfying  the 
requirements  of  section  110(a)(6).  - 


Fugitive  emissions,  in  contrast  to 
stack  emissions,  are  emitted  at  low 
elevations  and  cause  or  contribute  to 
ambient  violations  primarily  in  the 
immediate  vicinity  of  the  source.  SCS 
emission  curtailments,  which  at  many 
smelters  are  initiated  in  response  to 
monitors  sited  to  measure  primarily  the 
effects  of  stack  emissions,  often  fail  to 
prevent  violations  resulting  from  fugitive 
emissions.  The  proposed  NSO 
regulations  required  the  use  of  interim 
measures  to  deal  with  this  problem.  EPA 
received  comments  on  this  proposed 
requirement  and,  in  response,  has 
carefully  reconsidered  it  and,  where 
appropriate,  made  changes. 

One  comment  was  that  EPA  had 
authority  to  control  fugitive  emissions 
only  in  a  SIP,  and  not  in  an  NSO.  This 
follows  from  the  assertions  that  a 
fugitive  emission  control  is  not  an 
“emission  limitation,"  and  that  the  sole 
purpose  of  section  119  was  to  postpone 
the  ultimate  emission  limitation  on  stack 
emissions  because  "no  means  of 
emission  limitation"  has  been 
adequately  demonstrated  to  be 
reasonably  available.  Sections  119(b)(3), 
(c)(2). 

Although  the  Administrator  agrees 
that  eligibility  for  an  NSO  is  to  be  based 
solely  on  the  problems  of  complying 
with  the  SIP  stack  emission  limitation, 
this  contention  ignores  the  explicit  and 
unmistakeable  mandate  Congress  gave 
the  Administrator  in  section  119(d)(1)(A) 
to  require  “use  (of)  such  interim 
measures  for  the  period  during  which 
(an  NSO)  is  in  effect  as  may  be 


necessary  in  (his)  judgment  *  *  *  to 
assure  attainment  and  maintenance  of 
the  national  primary  and  secondary 
standards  during  such  period.”  See  also 
H.R.  Rep.  No.  95-294,  95th  Cong.,  1st 
Sess.  62  (1977).  Since  fugitive  emissions 
from  smelters  can  result  in  violations  of 
the  ambient  standards,  their  control  as  a 
condition  of  an  NSO  is  appropriate.  In 
addition,  interim  control  measures  for 
fugitive  emissions  are  necessary 
because  while  SIPs  may  include  controls 
for  fugitive  emissions,  it  is  likely  that  a 
smelter’s  configuration  under  an  NSO 
will  be  different  from  the  final 
compliance  configuration  assumed  in 
setting  the  SIP  controls. 

The  proposal  required  a  smelter 
receiving  an  NSO  to  study  its  fugitive 
emissions  problem  unless  it  was  able  to 
show  at  the  time  of  its  application  for  an 
NSO  that  fugitive  emissions  have  no 
significant  effect  on  ambient  air  quality 
in  its  DLA.  The  study  would  have 
consisted  of  at  least  six  months  of 
ambient  monitoring  around  the  smelter 
to  determine  the  sources  and  effects  of 
fugitive  emissions  of  sulfur  dioxide,  total 
suspended  particulates  (TSP),  arsenic, 
and  lead. 

The  only  comment  received  directly 
pertinent  to  the  monitoring  requirement 
was  from  the  State  of  Arizona,  which 
stated  that  it  was  desirable  to  measure 
arsenic,  lead,  and  TSP,  as  well  as  S02, 
but  queried  how  the  requirement  was 
authorized.  Section  119(d)(l)(B)(i) 
requires  interim  measures  to  include 
“such  monitoring  as  the  Administrator 
determines  may  be  necessary.” 
Monitoring  for  arsenic,  lead,  and  TSP,  as 
well  as  SOj,  is  necessary  to  enable  the 
smelter  operators,  EPA,  and  state 
agencies  to  devise  or  evaluate  control 
strategies  for  fugitive  emissions  of  S02 
that  will  be  compatible  with  existing  or 
probable  EPA  and  OSHA  requirements 
for  the  control  of  process  and  fugitive 
emissions  of  all  these  pollutants.  Indeed, 
the  smelting  industry  voiced 
considerable  concern  during  pre¬ 
proposal  discussion  about  the  potential 
for  conflicting  technologies  for  S02  and 
these  other  pollutants.  In  order  to 
develop  practicable  controls,  then,  it 
was  necessary  to  require  monitoring  for 
all  these  pollutants.  The  final 
regulations  tailor  the  monitoring 
requirements  more  closely  to  the 
probable  results  by  requiring  Monitoring 
for  arsenic  only  at  copper  smelters  and 
monitoring  for  lead  only  at  lead  and  zinc 
smelters.40 

The  proposal  required  that  a  report  on 
this  study,  with  its  minimum  six  months 
of  monitoring,  be  completed  within  10 


40  Arsenic  is  found  primarily  in  copper  ores.  Zinc 
ores  often  contain  substantial  quantities  of  lead. 


V.  Subpart  E — Fugitive  Emission 
Evaluation  and  Control 
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months  of  the  effective  date.  Then, 
within  60  days,  the  smelter  would  have 
had  to  submit  for  approval  a  fugitive 
emission  control  plan.  If  this  plan  called 
for  control  of  fugitive  emissions  through 
the  use  of  engineering  techniques  (as 
opposed  to  SCS),  certain  increments  of 
progress  had  to  be  submitted  for 
approval  within  60  days  of  the  plan’s 
approval. 

A  commenter  submitted  that  the 
provision  for  compliance  schedules 
relating  to  control  through  engineering 
should  be  omitted  because  the  time 
reasonably  required  to  let  contracts  and 
complete  compliance  plainly  will  vary 
from  smelter  to  smelter  depending  on 
the  nature  of  the  controls  required. 
Instead,  this  commenter  would  have 
each  applicant  include  for  approval  by 
EPA  a  schedule  of  compliance  in  the 
smelter’s  compliance  plan. 

In  light  of  all  these  comments,  the 
Administrator  has  modified  the  final 
regulations  in  several  ways.  The  goal  of 
the  study  has  been  more  clearly 
specified  as  assessing  the  sources  of 
significant  fugitive  emissions  from  the 
smelter  and  their  effects  on  ambient  air 
quality.  The  specification  of  six  months 
as  the  minimum  time  for  monitoring 
required  in  the  study  has  been  deleted 
to  allow  the  issuing  agency  to  tailor  the 
study  more  carefully  to  the  actual 
conditions  at  the  smelter.  In  many  cases, 
the  Administrator  expects  that  the 
monitoring  will  continue  for  longer  than 
six  months.  Correspondingly,  the  time 
for  the  submission  of  the  results  of  the 
study  is  to  be  fixed  by  the  individual 
NSOs.  Finally,  the  increments  of 
progress  required  in  fugitive  emission 
control  plans  have  been  modifed 
considerably,  as  discussed  below  in 
connection  with  other  compliance 
schedule  requirements. 

VI.  Subpart  F — Research  and 
Development 

EPA  proposed  to  require  each  smelter 
owner  to  agree,  as  a  condition  of 
receiving  an  NSO,  to  commit  reasonable 
resources  to  a  research  and 
development  project  designed  to 
produce  more  effective  means  of 
meeting  the  smelter’s  SIP  emission 
limitation.  The  proposal  set  out  criteria 
for  approval  of  a  proposed  project,  the 
main  goal  being  to  insure  that  taken 
together,  projects  conducted  under 
NSOs  (as  well  as  independently)  should 
result  in  technology  that  will  allow  all 
smelters  to  meet  their  emission 
limitations  as  soon  as  possible,  but  in  no 
event  later  than  January  1, 1988,  when 
Second  NSOs  expire.  EPA  received  and 
has  considered  several  comments  on 
this  part  of  the  proposal,  some  of  which 
resulted  in  changes  as  discussed  below. 


One  commenter  objected  to  EPA’s 
asserted  assumption  of  sole 
responsibility  for  the  approval  of 
research  and  development  projects.  This 
commenter  noted  that  the  Conference 
Committee  deleted  the  House  bill’s 
requirement  that  smelters  commit  to 
research  and  develop  “such  resources  as 
the  Administrator  determines  to  be 
reasonable”  (emphasis  added)  and 
substituted  the  requirement  for 
committment  of  “reasonable  resources 
to  research  and  development  of 
appropriate  emission  control 
technology,”  as  section  119(d)(l)(C)(ii) 
provides.  This  change  in  wording  does 
not,  however,  indicate  that  EPA  has 
little  or  no  authority  for  judging  what 
constitutes  a  “reasonable”  research  and 
development  commitment. 

The  House  bill  did  not  have  a 
separate  section  parallelling  section  119 
of  the  Act;  rather,  the  NSO  provisions 
were  part  of  a  section  of  the  House  bill 
dealing  with  delayed  compliance  orders. 
See  section  121  of  H.R.  6161  as  passed, 
95th  Cong.,  1st  Sess.  (1977).  The 
Conference  Committee,  while  adopting 
the  basic  format  from  the  House  bill, 
separated  treatment  of  NSOs  and 
delayed  compliance  orders,  and  in  doing 
so  partially  rewrote  the  House  bill's 
provisions  to  accommodate  this 
reorganization.  The  commenter  notes 
one  such  change.  Nowhere,  however,  is 
there  an  indication  that  a  substantive 
change  was  intended  to  revoke  the 
Administrator’s  authority  to  pass  on  the 
approvability  of  research  proposals. 

This  is  confirmed  by  the  plain  language 
of  section  119(d)(l)(C)(ii)  which  says 
"The  Administrator  shall  condition  the 
use  of  any  interim  measures”  (emphasis 
added)  on  a  smelter’s  commitment  of 
“reasonable  resources  to  research  and 
develop  *  *  *  appropriate  emission 
control  technology.”  This  mandate  to  the 
Administrator  would  be  meaningless  if 
he  was  without  authority  to  determine 
whether  proposed  resources  were 
“reasonable”  and  emission  control 
technology  was  “appropriate.”  See  also, 
section  119(a)(1)(B). 

Proposed  §  57.602(b)  said  that  where 
EPA  was  not  the  issuing  agency,  the 
smelter  must  submit  its  research 
proposal  to  EPA  at  the  time  it  submits 
the  proposal  to  the  issuing  agency.  This 
provision  may  have  been  misleading, 
however,  since  EPA  did  intend  the 
States  to  have  a  role  in  initially 
determining  the  approvability  of  a 
research  proposal.  To  reflect  this,  the 
regulations  promulgated  today  modify 
proposed  §  57.602(b)  to  give  the  issuing 
agency  and  the  applicant  the  option 
simultaneously  to  submit  the  research 
proposal  to  EPA  and  the  issuing  agency. 


For  the  convenience  of  either,  if  EPA 
receives  a  proposal  it  will  certify 
whether  in  the  judgment  of  the 
Administrator  the  research  proposal  is 
approvable. 

As  one  of  the  criteria  for  judging  the 
approvability  of  a  research  proposal, 

EPA  proposed  to  examine  “whether  the 
proposed  level  of  funding  for  the  project 
is  consistent  with  the  research  and 
development  expenditure  levels  found  in 
other  industries.”  Today’s  promulgation 
clarifies  that  the  relevant  comparison  is 
to  pollution  control  research 
expenditure  levels  in  other  industries. 

Two  smelter  owners  submitted  that 
this  criterion  should  not  be  given  “heavy 
reliance”  because  Congress,  in  enacting 
section  119,  recognized  the  unique, 
marginal  economic  status  of  the 
nonferrous  industry.  In  any  event,  these 
commenters  say,  such  comparisons 
should  not  be  based  on  a  report  entitled 
"Characteristics  of  Nonferrous  Smelter 
Research  and  Development  Efforts,” 

Item  No.  II— A-*-5(b)  in  the  docket, 
because  it  fails  adequately  to 
disaggregate  data  relating  to  nonferrous 
smelters.  Other  commenters,  including 
lung  associations,  environmental  groups, 
and  academicians  felt  that  smelters 
should  be  required  to  spend  research 
money  above  the  levels  in  other 
industries  because  of  the  smelter 
industry’s  historical  lack  of  commitment 
to,  and  at  times  downright  evasion  of, 
pollution  control.  These  commenters 
stressed  that  EPA  must  be  in  a  position 
to  insist  that  research  projects  not  be 
shams,  and  several  suggested  that  an 
industry-wide  commitment  of  $35 
million  would  be  appropriate. 

EPA  shares  the  desire  that  section 
119(d)(l)(C)(ii)’s  mandate  for  the 
commitment  of  “reasonable”  pollution 
control  research  be  followed  in  fact. 
Acting  on  this  desire,  EPA  contracted 
before  proposal  with  Energy  Analysis 
Associates,  which  concluded  (in  a  report 
filed  as  number  II-A-5  in  the  docket) 
that,  although  one  could  develop 
specific  criteria  to  measure  whether  a 
commitment  is  “reasonable,”  a  general, 
practical  formula  yielding  a 
“reasonable”  level  of  commitment  could 
not  be  developed.  EPA  then  hired 
Development  Planning  and  Research 
Associates  to  investigate  the  amounts 
that  other  industries  spent  on  pollution 
control  research.  That  study,  which  is 
filed  as  number  II-A-5(b)  in  the  docket, 
shows  that  the  nonferrous  smelter 
industry  has  historically  made  the 
smallest  expenditures  on  pollution 
control  research  of  any  major  industry, 
even  though  smelters  generate 
disproportionate  amounts  of  pollution 
on  a  per  unit  basis.  EPA  is  aware  of,  and 
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will  take  into  consideration,  the  limits  of 
this  study.  The  Administrator  has 
concluded,  however,  that  this 
comparison  is  appropriate  as  one  of 
several  criteria  in  implementing 
Congress’  call  for  reasonable  pollution 
control  research  projects  and  in 
administering  the  Clean  Air  Act  on  an 
even-handed  basis. 

This  comparison  is  not,  however,  the 
only  criterion.  Among  the  additional 
factors  the  Administrator  will  consider 
in  assessing  any  proposed  project  are: 

(a)  The  likelihood  that  the  project  will 
result  in  more  effective  means  of 
emission  limitation  applicable  to  the 
smelter  and  the  industry;  (b)  the 
probability  that  the  project  will  improve 
environmental  and  occupational  control 
of  pollutants  other  than  sulfur  dioxide; 

(c)  the  possible  effects  of  the  project  on 
energy  conservation;  and  (d)  other  non- 
air  quality  health  and  environmental 
effects.  In  assessing  the  adequacy  of  a 
particular  project,  EPA  will  also 
consider  the  current  level  of  sulfur 
dioxide  control  at  the  smelter  as  well  as 
the  resources  of  the  corporation 
operating  the  smelter.  EPA’s  emphasis  is 
on  pollution  control  rather  than  on 
process  changes  that  may  incidentally 
yield  some  control  improvement.  As 
explained  in  the  proposed  rule’s 
preamble,  it  will  ordinarily  be  necessary 
to  propose  projects  involving  at  least 
pilot-scale  operations  to  secure  project 
approval. 

One  commenter  contended  that  the 
proposed  research  requirement  would 
be  unenforceable  through  the  Act’s 
section  304  citizen  suit  provision 
because  of  “vagueness,”  but  EPA’s 
specific,  detailed  criteria  for  judging 
approvability  belies  this  contention.  As 
noted,  a  rigid  formula  for  determining 
what  is  “reasonable”  was  attempted, 
but  found  impracticable.  The  regulations 
are  flexible  enough  to  allow  for  serious 
though  differing  research  proposals,  but 
specific  enough  to  allow  for  enforcement 
and  fulfillment  of  congressional  intent. 

In  addition  to  the  specific  approvability 
criteria,  for  example,  the  regulations 
provide  that  the  smelter  owner’s 
research  proposal  must  include  a  fully 
documented  supporting  analysis  and  an 
evaluation  of  the  consistency  of  the 
proposed  project  with  the  approvability 
criteria,  as  well  as  the  proposed 
project’s  specific  design,  time  required 
for  implementation,  capital  and  other 
costs,  expected  benefits,  evaluation 
criteria,  and  supervising  agents. 
Independent  engineering  reports  are 
required  on  the  completion  of  each 
significant  stage  of  the  project  where  the 
smelter  conducts  its  own  research,  and 
each  applicant  must  consent  to  the 


access  of  each  issuing  agency  to  the 
project  as  it  develops.  In  this  way  EPA 
insures  that  research  projects  are  not 
shams,  but  are  “reasonable" 
commitments  that  appear  likely  to 
produce  significant  pollution  control 
gains  for  the  smelter  or  the  industry.  The 
terms  of  a  research  project  required  in 
an  NSO  would  also  be  enforceable 
under  section  304. 

Finally,  one  commenter  wrote  that 
EPA  should  require  annual  progress 
reports,  as  well  as  reports  on  each 
significant  stage,  so  that  projects  which 
appear  to  be  failing  will  be  caught  early. 
Today’s  promulgation  incorporates  this 
suggestion. 

VII.  Subpart  G — Compliance  Schedules 

The  proposed  regulations  required 
that  compliance  with  each  NSO 
provision  be  achieved  as  expeditiously 
as  practicable  and  set  forth  the 
maximum  intervals  EPA  believed  were 
consistent  with  this  requirement.  EPA 
established  these  intervals  on  the 
“worst  case”  assumption  that  a  smelter 
would  not  begin  to  comply  with  its  NSO 
requirements  until  the  NSO’s  effective 
date.  44  FR  6293,  6302-6303. 

Several  smelter  owners  commented 
that  the  compliance  schedules  for 
fugitive  controls  and  reconstruction  of 
the  acid  plants  were  too  short.  The 
regulations  have  been  modified  in  light 
of  these  comments  to  allow  a  smelter  to 
submit  its  own  compliance  schedule  for 
control  of  fugitive  emissions.  This 
schedule  must  require  the  necessary 
measures  to  be  completed  as 
expeditiously  as  practicable,  and  must 
be  approved  by  the  issuing  agency  and 
EPA  as  an  amendment  of  the  NSO. 
Similarly,  EPA  is  modifying  the  interim 
constant  control  compliance  schedule 
requirement  proposed  in  §  57.702  to 
allow  the  smelter  owner  to  demonstrate 
that  more  than  the  proposed  amount  of 
time  is  necessary  due  to  special 
circumstances.  EPA  emphasizes, 
however,  that  only  circumstances  that 
are  in  fact  special  will  justify  a  final 
compliance  date  more  than  14  months 
beyond  the  NSO’s  effective  date.  In 
most  cases,  compliance  “as 
expeditiously  as  possible”  will  take  less 
than  14  months.  Not  only  was  the  14 
month  interval  based  on  a  “worst  case” 
assumption,  as  explained,  but,  as  noted 
elsewhere  in  this  preamble,  EPA  does 
not  intend  wide-scale  upgrading  of  the 
acid  plants  as  a  matter  of  course. 

VIII.  Subpart  H- Waiver  of  Interim 
Constant  Control  Requirements 

Subpart  H  of  the  proposed  regulations 
set  out  the  procedures  and  criteria 
governing  the  granting  of  a  waiver  of 
interim  constant  control  requirements 


where  such  interim  controls  would 
"necessitate”  closures  for  at  least  one 
year.  Several  comments  were  received 
on  these  procedures  and  criteria,  but  no 
change  has  been  made. 

One  commenter  wrote  that  waiver 
candidates  should  not  have  to  submit 
Appendix  A.  Appendix  A  is  required 
from  all  smelter  owners  applying  for  an 
NSO,  and  therefore  the  applicant  which 
also  seeks  a  waiver  from  interim 
constant  control  incurs  no  additional 
burden  in  attaching  a  completed 
Appendix  A  to  its  waiver  request.  As 
explained  above,  the  information 
specified  in  Appendix  A  is  necessary  to 
determine,  as  required  by  section 
119(b)(3),  whether  the  smelter  can  afford 
the  technology  necessary  for  it  to  meet 
its  SIP  emission  limit.  It  is  also 
necessary  to  determine,  as  required  by 
section  119(d)(2),  whether  the  cost  of 
interim  controls  would  necessitate 
closure  of  the  smelter  for  at  least  one 
year. 

Another  commenter  stated  that  the 
public  notice  provisions  regarding 
waiver  requests  should  apply  to  action 
on  NSO  applications  as  well.  EPA 
intends  to  follow  the  procedures  used  in 
evaluating  a  SIP  in  proposing  to  approve 
an  NSO.  This  involves  publishing  notice 
of  proposed  action  in  the  Federal 
Register,  allowing  time  for  submission  of 
written  comments,  and  publishing  notice 
of  final  action  with  a  response  to  major 
comments.  These  notice  procedures 
comply  with  the  law  and  enable  the 
public  to  be  informed  regarding  EPA’s 
action  on  a  request  for  an  NSO.  EPA 
anticipates  that  the  State  will  hold  a 
hearing  on  any  NSO  applications  it 
evaluates. 

A  State  commented  that  any  hearing 
on  a  waiver  request  should  be  held  in 
the  State  where  the  smelter  is  located. 
EPA  believes  the  location  of  the  hearing 
is  a  decision  for  the  Presiding  Officer, 
who  should  consider  such  factors  as  the 
convenience  to  potential  hearing 
witnesses  and  the  State  in  deciding  on 
an  appropriate  location. 

Finally,  a  commenter  wrote  that  the 
regulations  should  give  anyone  the 
opportunity  to  appear  at  a  hearing  and 
make  a  statement.  As  discussed  in  the 
preamble  to  the  proposed  regulations, 
the  regulations  expedite  both  pre- 
hearing  procedures  and  final  decisions 
on  waiver  requests  (in  part  to  enable  the 
Administrator  to  meet  the  time  limit 
prescribed  by  Congress),  while 
providing  applicants  and  other 
interested  persons  a  full  opportunity  to 
present  pertinent  information  and  views. 
In  particular  a  would-be  hearing 
participant  must  file  with  the  Hearing 
Officer  (1)  a  written  request  containing 
certain  information  necessary  for 
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scheduling,  and  (2)  written  comments. 
Although  written  comments  will 
constitute  the  bulk  of  the  evidence 
submitted  at  the  hearing,  “any”  person 
who  has  filed  a  request  to  appear  at  the 
hearing  may  request  the  Presiding 
Officer  to  allow  such  person  to  submit 
all  or  part  of  his  main  comments  orally 
at  the  hearing  in  place  of  written 
comments.  This  request  must  be  granted 
within  one  week  if  the  Presiding  Officer 
“finds  that  such  person  will  be 
prejudiced  if  he  is  required  to  submit 
such  comments  in  written  form.”  Section 
57.805(d)(2).  Thus  the  regulations  do  give 
anyone  the  opportunity  to  make  a 
statement  at  a  hearing  when  it  is  in-his 
interest  to  do  so. 

Note. — The  Environmental  Protection 
Agency  has  determined  that  this  notice  does 
not  contain  a  significant  regulation  requiring 
a  regulatory  analysis  under  Executive  Order 
12044. 

(Secs.  110, 114, 119,  and  301  of  the  Clean  Air 
_Act.  as  amended  (42  U.S.C.  7410,  7414,  7419, 
and  7601),  and  sec.  406  of  Pub.  L.  95-95) 

Dated:  June  13, 1980. 

Douglas  M.  Costle, 

Administrator. 

The  Administrator  establishes  a  new 
Part  57  in  Title  40  of  the  Code  of  Federal 
Regulations,  to  read  as  follows: 

PART  57— PRIMARY  NONFERROUS 
SMELTER  ORDERS 

Subpart  A— General 

Sec. 

57.101  Purpose  and  scope. 

57.102  Eligibility. 

57.103  Definitions. 

57.104  Amendment  of  the  NSO. 

57.105  Submittal  of  required  plans, 
proposals,  and  reports. 

57.106  Expiration  date. 

57.107  The  State  agency’s  transmittal  to 
EPA. 

57.108  Comparable  existing  SIP  provisions. 

57.109  Maintenance  of  pay. 

57.110  Reimbursement  to  state  or  local 
agency. 

57.111  Severability  of  provisions. 

Subpart  B— The  Application 

57.201  Where  to  apply. 

57.202  ‘  How  to  apply. 

57.203  Contents  of  the  application. 

Subpart  C— Constant  Controls  and  Related 
Requirements 

57.301  General  requirements. 

57.302  Performance  level  of  interim  constant 
controls. 

57.303  Total  plant-wide  emission  level. 

57.304  Bypass,  excess  emissions,  and 
malfunctions. 

57.305  Compliance  monitoring  and 
reporting. 

Subpart  D— Supplementary  Control  System 
Requirements 

57.401  General  requirements. 


57.402  Elements  of  the  supplementary 
control  system. 

57.403  Consent  to  liability. 

57.404  Measurements,  records,  and  reports. 

57.405  Formulation,  approval,  and 
implementation  of  requirements. 

Subpart  E— Fugitive  Emission  Evaluation 
and  Control 

57.501  General  requirement. 

57.502  Evaluation. 

57.503  Control  measures. 

Subpart  F— Research  and  Development 
Requirements 

57.601  General  requirements. 

57.602  Approval  of  proposal. 

57.603  Criteria  for  approval. 

57.604  Evaluation  of  projects. 

57.605  Consent. 

57.606  Confidentiality. 

Subpart  G— Compliance  Schedule 
Requirements 

57.701  General  requirements. 

57.702  Compliance  with  constant  control 
emission  limitation. 

57.703  Compliance  with  the  supplementary 
control  system  requirements. 

57.704  Compliance  with  fugitive  emission 
evaluation  and  control  requirements. 

Subpart  H— Waiver  of  Interim  Requirement 
for  Use  of  Continuous  Emission  Reduction 
Technology 

57.801  Purpose  and  scope. 

57.802  Request  for  waiver.  v 

57.803  Issuance  of  tentative  determination: 
notice. 

57.804  Request  for  hearing;  request  to 
participate  in  hearing. 

57.805  Submission  of  written  comments  on 
tentative  determination. 

57.806  Presiding  officer. 

57.807  Hearing. 

57.808  Opportunity  for  cross  examination. 

57.809  Ex  parte  contacts. 

57.810  Filing  of  briefs,  proposed  findings, 
and  proposed  recommendation. 

57.811  Recommended  decision. 

57.812  Appeal  from  or  review  of 
recommended  decision. 

57.813  Final  decision. 

57.814  Administrative  record. 

57.815  State  notification. 

57.816  Effect  of  negative  recommendation. 

Appendix  A — Primary  Nonferrous  Smelter 
Order  (NSO)  Application 

Authority:  Secs.  110, 114, 119,  301,  Clean 
Air  Act,  as  amended  (42  U.S.C.  7410,  7414, 
7419,  and  7601);  sec.  406  of  Pub.  L.  95-95. 

Subpart  A— General 

§  57.101  Purpose  and  scope. 

(a)  Applicability  of  the  regulations. 
The  regulations  in  Subparts  A  through  H 
govern: 

(1)  The  eligibility  of  smelters  for  a  first 
Primary  Nonferrous  Smelter  Order 
(NSO)  under  section  119  of  the  Clean 
Air  Act; 

(2)  The  procedures  through  which  a 
first  NSO  can  be  approved  or  issued  by 
EPA;  and 


(3)  The  minimum  contents  of  each  first 
NSO  required  for  EPA  issuance  or 
approval  under  section  119.  Subparts  I  et 
seq.,  will  contain  NSO9  in  effect  for 
individual  smelters. 

(b)  State  authority  to  adopt  more 
stringent  requirements.  Nothing  in  this 
part  shall  preclude  a  State  from 
imposing  more  stringent  requirements, 
as  provided  by  Section  116  of  the  Clean 
Air  Act. 

§57.102  Eligibility. 

(a)  A  primary  copper,  lead,  or  zinc 
smelter  is  eligible  for  an  NSO  if  it  meets 
the  following  conditions: 

(1)  The  smelter  was  in  existence  and 
operating  on  August  7, 1977; 

(2)  The  smelter  is  subject  to  an 
approved  or  promulgated  sulfur  dioxide 
(S02)  State  Implementation  Plan  (SIP) 
stack  emission  limitation  which  is 
adequate  to  ensure  that  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  S02  are  achieved  without 
the  use  of  any  unauthorized  dispersion 
techniques;  and 

(3)  The  Administrator  determines, 
based  on  a  showing  by  the  smelter 
owner,  that  no  means  of  emission 
limitation  applicable  to  the  smelter 
which  would  enable  it  to  comply  with  its 
SIP  stack  emission  limitation  for  SOa 
has  been  adequately  demonstrated  to  be 
reasonably  available  (taking  into 
account  the  cost  of  compliance,  nonair 
quality  health  and  environmental 
impact,  and  energy  considerations). 

(b)  For  the  purposes  of  this  section: 

(1)  The  following  means  of  emission 

limitation  shall  be  considered 
adequately  demonstrated  for  copper, 
lead,  and  zinc  smelters  (taking  into 
account  nonair  quality  health  and 
environmental  impact  and  energy 
considerations,  but  not  the  cost  of 
compliance): 

(1)  The  sulfuric  acid  plant  and 
associated  process  technology 
underlying  EPA’s  new  source 
performance  standards  for  primary 
copper,  lead,  and  zinc  smelters  (40  CFR 
Part  60,  Subparts  P,  Q,  and  R); 

(ii)  Magnesium  oxide  concentration 
(scrubbing); 

(iii)  Lime/limestone  scrubbing;  and 

(iv)  Ammonia  scrubbing. 

(2)  An  applicable  means  of  emission 
limitation  which  would  enable  a  smelter 
to  comply  with  its  SIP  emission 
limitation  for  S02  shall  be  considered 
reasonably  available  to  the  smelter 
(taking  into  account  the  cost  of 
compliance)  if  the  information  submitted 
under  §§  57.107(a)  and  57.203(b)  (plus 
any  necessary  supplemental 
information)  shows,  according  to  the 
criteria,  procedures,  and  tests  contained 
in  Appendix  A  to  this  part,  that  (after 
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the  installation  of  the  system)  the  sum  of 
the  present  value  of  the  smelter’s  future 
net  income  plus  its  terminal  value  would 
exceed  the  smelter’s  liquidation 
(salvage)  value. 

(3)  For  the  purposes  of  this  section, 
each  adequately  demonstrated  means  of 
emission  limitation  which  would  enable 
a  smelter  to  comply  with  its  SIP 
emission  limitation  for  S02  shall  be 
considered  applicable  to  the  smelter 
unless  the  smelter  operator 
demonstrates  that  the  use  of  a  particular 
system  at  that  smelter  is  technically 
unreasonable,  for  reasons  specific  to 
that  site. 

§  57.103  Definitions. 

(a)  The  Act  means  the  Clean  Air  Act, 
as  amended. 

(b)  Active  use  refers  to  an  S02 
constant  control  system  installed  at  a 
smelter  before  August  7, 1977  and  not 
totally  removed  from  regular  service  by 
that  date. 

(c)  Adequate  SO?  emission  limitation 
means  an  SIP  stack  emission  limitation 
which  was  approved  or  promulgated  by 
EPA  as  adequate  to  attain  and  maintain 
the  NAAQS  in  the  areas  affected  by  the 
stack  emissions  without  the  use  of  any 
unauthorized  dispersion  technique. 

(d)  Administrative  Law  Judge  means 
an  administrative  law  judge  appointed 
under  5  U.S.C.  3105  (see  also  5  CFR  Part 
930,  as  amended  by  37  FR  16787),  and  is 
synonymous  with  the  term  “Hearing 
Examiner”  as  formerly  used  in  Title  5  of 
the  United  States  Code. 

(e)  The  Administrator  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency,  or  the 
Administrator’s  authorized 
representative. 

(f)  Ambient  air  shall  have  the  meaning 
given  by  40  CFR  50.1(e),  as  that 
definition  appears  upon  promulgation  of 
this  subpart,  or  as  hereafter  amended. 

(g)  Ambient  air  quality  refers  only  to 
concentrations  of  sulfur  dioxide  in  the 
ambient  air,  unless  otherwise  specified. 

(h)  An  approved  measure  refers  to  one 
contained  in  an  NSO  which  is  in  effect. 

(i)  Assistant  Administrator  for  Air, 
Noise  &  Radiation  means  the  Assistant 
Administrator  for  Air,  Noise  &  Radiation 
of  the  United  States  Environmental 
Protection  Agency. 

(j)  Assistant  Administrator  for 
Enforcement  means  the  Assistant 
Administrator  for  Enforcement  of  the 
United  States  Environmental  Protection 
Agency. 

(k)  Constant  controls,  control 
technology,  and  continuous  emission 
reduction  technology  mean  systems 
which  limit  the  quantity,  rate,  or 
concentration  of  emissions  of  air 
pollutants  on  a  continuous  basis. 


(l)  Effective  date  of  an  NSO  means  the 
effective  date  listed  in  the  Federal 
Register  publication  of  EPA’s  issuance 
or  approval  of  an  NSO. 

(m)  EPA  and  the  Agency  means  the 
Administrator  of  the  United  States 
Environmental  Protection  Agency,  or  the 
Administrator’s  authorized 
representative. 

(n)  Fugitive  emissions  means  any  air 
pollutants  emitted  to  the  atmosphere 
other  than  from  a  stack. 

(o)  Issuance  of  an  NSO  means  the 
final  transmittal  of  the  NSO  pursuant  to 
§  57.107(a)  by  an  issuing  agency  (other 
than  EPA)  to  EPA  for  approval,  or  the 
publication  of  an  NSO  issued  by  EPA  in 
the  Federal  Register. 

(p)  Issuing  agency,  unless  otherwise 
specifically  indicated,  includes  both 
EPA  and  the  state  or  local  air  pollution 
control  agency  to  which  a  smelter’s 
owner  has  applied  for  an  NSO,  or  which 
has  issued  the  NSO.  Any  showings  or 
demonstrations  required  to  be  made 
under  this  part  to  the  issuing  agency  are 
subject  to  independent  determinations 
by  EPA. 

(q)  Judicial  Officer  means  an  attorney 
who  is  a  permanent  or  temporary 
employee  of  the  United  States 
Environmental  Protection  Agency. 

(r)  Malfunction  means  any 
unanticipated  and  unavoidable  failure 
of  air  pollution  control  equipment  or 
process  equipment  or  of  a  process  to 
operate  in  a  normal  or  usual  manner. 
Failures  that  are  caused  entirely  or  in 
part  by  poor  design,  poor  maintenance, 
careless  operation,  or  any  other 
preventable  upset  condition  or 
preventable  equipment  breakdown  shall 
not  be  considered  malfunctions.  A 
malfunction  exists  only  for  the  minimum 
time  necessary  to  implement  corrective 
measures. 

(s)  Maximum  production  capacity 
means  either  the  maximum 
demonstrated  rate  at  which  a  smelter 
has  produced  its  principal  metallic  final 
product  under  the  process  equipment 
configuration  and  operating  procedures 
prevailing  on  or  before  August  7, 1977, 
or  a  rate  which  the  smelter  is  able  to 
demonstrate  by  calculation  is  attainable 
with  existing  process  equipment.  The 
rate  may  be  expressed  as  a  concentrate 
feed  rate  to  the  smelter. 

(t)  NAAQS  and  National  Ambient  Air 
Quality  Standards,  unless  otherwise 
specified,  refer  only  to  the  National 
Primary  and  Secondary  Ambient  Air 
Quality  Standards  for  sulfur  dioxide. 

(u)  Scheduled  maintenance  means 
any  periodic  procedure,  necessary  to 
maintain  the  integrity  or  reliability  of 
emissions  control  performance,  which 
can  be  anticipated  and  scheduled  in 
advance.  In  sulfuric  acid  plants,  it 


includes  among  other  items  the 
screening  or  replacement  of  catalyst,  the 
re-tubing  of  heat  exchangers,  and  the 
routine  repair  and  cleaning  of  gas 
cleaning  equipment. 

(v)  Smelter  owner  and  operator  mean 
the  owner  or  operator  of  the  smelter, 
without  distinction. 

(w)  Supplementary  control  system 
(SCS)  means  any  technique  for  limiting 
the  concentration  of  a  pollutant  in  the 
ambient  air  by  varying  the  emissions  of 
that  pollutant  according  to  atmospheric 
conditions.  For  the  purposes  of  this  part, 
the  term  supplementary  control  system 
does  not  include  any  dispersion 
technique  based  solely  on  the  use  of  a 
stack  the  height  of  which  exceeds  good 
engineering  practice  (as  determined 
under  regulations  implementing  section 
123  of  the  Act). 

(x)  Unauthorized  dispersion  technique 
refers  to  any  dispersion  technique 
which,  under  section  123  of  the  Act  and 
the  regulations  promulgated  pursuant  to 
that  section,  may  not  be  used  to  reduce 
the  degree  of  emission  limitation 
otherwise  required  in  the  applicable  SIP. 

(y)  Unless  otherwise  specified  in  this 
part,  all  terms  shall  have  the  same 
meaning  given  them  by  the  Act. 

§  57.104  Amendment  of  the  NSO. 

An  NSO  shall  be  amended  whenever 
necessary  for  compliance  with  the 
requirements  and  purposes  of  this  part. 

(a)  Issuance  of  amendment.  A  state  or 
local  issuing  agency  may  issue  an 
amendment  of  any  NSO  it  has  issued. 
Any  amendment  issued  by  a  State  or 
local  issuing  agency  shall  be  subject  to 
approval  by  EPA  to  the  same  extent  as 
was  the  original  NSO.  Any  smelter 
owner  may  apply  to  the  agency  which 
originally  issued  its  NSO  for  an 
amendment  of  the  NSO  at  any  time. 

Such  an  application  shall  be 
accompanied  by  whatever 
documentation  is  required  by  that 
agency  (or  EPA)  to  support  the 
requested  amendment. 

(b)  Revision  of  SCS  Manual. 

Operation  in  accordance  with  the 
revised  provisions  of  an  SCS  operational 
manual  (see  §  57.402(e))  shall  not  be 
considered  a  violation  of  an  NSO  while 
the  application  for  approval  of  those 
revisions  as  NSO  amendments  is 
pending  before  the  issuing  agency  (or 
EPA)  for  approval:  Provided,  That: 

(1)  no  violations  of  NAAQS  occur  in 
the  smelter’s  Designated  Liability  Area 
during  that  time;  and 

(2)  the  smelter  operator  has  not  been 
informed  by  the  issuing  agency  or  EPA 
that  its  application  is  not  adequately 
documented,  unless  such  deficiency  has 
been  remedied  promptly. 
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(c)  Termination  or  revocation.  This 
section  shall  not  apply  to  termination  or 
revocation  of  NSOs,  or  to  a  requirement 
for  the  use  of  additional  systems  of 
continuous  emission  reduction 
technology  under  section  119(d)(4)  of  the 
Act. 

§  57.105  Submittal  of  Required  Plans, 
Proposals,  and  Reports. 

The  failure  of  a  smelter  owner  to 
submit  any  plan,  report,  document  or 
proposal  as  required  by  its  NSO  or  by 
this  part  shall  constitute  a  violation  of 
its  NSO. 

§  57.106  Expiration  Date. 

Each  NSO  shall  state  its  expiration 
date.  No  first  NSO  shall  expire  later 
than  January  1, 1983. 

§  57.107  The  State  or  Local  Agency’s 
Transmittal  to  EPA. 

(a)  Content  and  bases  of  the  State  or 
local  agency's  NSO.  Issuance  of  an  NSO 
by  a  State  or  local  agency  shall  be 
completed  by  the  issuing  agency’s 
transmittal  to  the  appropriate  EPA 
Regional  Office  of: 

(1)  The  text  of  the  NSO: 

(2)  The  application  submitted  by  the 
smelter  owner,  except  for  Appendix  A 
to  this  part,  any  correspondence 
between  the  issuing  agency  and  the 
applicant  relating  to  the  NSO,  and  any 
material  submitted  in  support  of  the 
application; 

(3)  A  concise  statement  of  the  State  or 
local  agency’s  findings  and  their  bases: 
and 

(4)  Any  documentation  or  analyses 
prepared  by  or  for  the  issuing  agency  in 
support  of  the  NSO. 

(b)  The  State  or  local  agency’s 
enforcement  plan.  The  transmittal  under 
paragraph  (a)  of  this  section  shall  be 
accompanied  by  a  description  of  the 
issuing  agency’s  plans  for  monitoring 
compliance  with  and  enforcement  of  the 
NSO.  The  transmittal  shall  also  include 
a  description  of  the  resources  which  will 
be  used  to  implement  those  plans.  If  the 
enforcement  plans  appear  inadequate, 
EPA  may  require  additional  assurances 
that  the  NSOs  will  be  adequately 
enforced. 

§  57.108  Comparable  Existing  SIP 
Provisions. 

Notwithstanding  any  other  provision 
of  this  part,  an  NSO  may  contain 
provisions  to  which  the  affected  smelter 
is  subject  under  the  applicable  EPA- 
approved  state  implementation  plan 
(SIP)  for  sulfur  dioxide  in  lieu  of  the 
corresponding  provisions  which  would 
otherwise  be  required  under  this  part  if 
the  Administrator  determines  that  those 
SIP  provisions  are  substantially 
equivalent  to  the  corresponding  NSO 


provisions  which  would  otherwise  be 
required,  and  if  the  Administrator 
determines  that  the  smelter  is  in 
substantial  compliance  with  those  SIP 
provisions.  For  the  purposes  of  this 
section,  provisions  to  which  the  affected 
smelter  is  subject  under  the  applicable 
EPA-approved  State  Implementation 
Plan  are  those  which  became  effective 
before  the  smelter  owner  applied  for  the 
NSO. 

§  57.109  Maintenance  of  Pay. 

The  Administrator  will  not  approve  or 
issue  an  NSO  for  any  smelter  unless  he 
has  approved  or  promulgated  SIP 
provisions  which  are  applicable  to  the 
smelter  and  which  satisfy  the 
requirements  of  section  110(a)(6)  of  the 
Clean  Air  Act. 

§  57. 1 1 0  Reimbursement  to  State  or  local 
agency. 

As  a  condition  of  issuing  an  NSO,  any 
issuing  agency  may  require  the  smelter 
operator  to  pay  a  fee  to  the  State  or 
local  agency  sufficient  to  defray  the 
issuing  agency’s  expenses  in  issuing  and 
enforcing  the  NSO. 

§  57. 1 1 1  Severability  of  provisions. 

The  provisions  promulgated  in  this 
part  and  the  various  applications  thereof 
are  distinct  and  severable.  If  any 
provision  of  this  part  or  the  application 
thereof  to  any  person  or  circumstances 
is  held  invalid,  such  invalidity  shall  not 
affect  other  provisions,  or  the 
application  of  such  provisions  to  other 
persons  or  circumstances,  which  can  be 
given  effect  without  the  invalid 
provision  of  application. 

Subpart  B— The  Application 

§  57.201  Where  to  apply. 

Any  eligible  smelter  may  apply  for  an 
NSO  to  the  appropriate  EPA  Regional 
Office  or  to  the  appropriate  State  or 
local  air  pollution  control  agency. 

(a)  When  application  is  made  to  EPA, 
all  parts  of  the  application  required  to 
be  submitted  under  this  subpart  shall  be 
sent  directly  to  the  Director,  Division  of 
Stationary  Source  Enforcement  (EN- 
341),  U.S.  Environmental  Protection 
Agency,  401  M  St.  S.W.,  Washington, 
D.C.  20460,  Attention:  Confidential 
Information  Unit.  In  addition,  the 
smelter  owner  shall  send  a  copy  of  the 
application,  except  that  part  required  to 
be  submitted  under  §  57.203(b) 
(eligibility),  directly  to  the  appropriate 
EPA  Regional  Office. 

(b)  When  application  is  made  to  the 
appropriate  State  or  local  agency,  the 
smelter  owner  shall  submit  one 
complete  copy  of  all  parts  cf  the 
application  required  to  be  submitted 
under  this  subpart  to  that  agency,  in 


addition  to  the  application  requirements 
contained  in  §  57.201(a),  above.  If  the 
smelter  owner  is  requesting  an  advance 
eligibility  determination  pursuant  to 
§  57.203(b),  such  request  must  be  made 
in  writing  and  shall  accompany  the  copy 
of  the  application  being  sent  to  the 
Director  of  the  Division  of  Stationary 
Source  Enforcement  of  the 
Environmental  Protection  Agency. 

(c)  If  the  smelter  owner  is  requesting  a 
waiver  of  the  interim  constant  control 
requirement  of  §  57.301,  such  request 
must  be  sent  directly  to  the  Director, 
Division  of  Stationary  Source 
Enforcement,  at  the  time  of  application, 
in  accordance  with  §  57.802. 

§  57.202  How  to  apply. 

(a)  Letter  of  intent.  To  initiate  an 
application  for  an  NSO,  the  owner  or 
operator  of  a  smelter  shall  send  a  letter 
of  intent  to  an  appropriate  air  pollution 
control  agency.  The  letter  of  intent  shall 
contain  a  statement  of  the  owner’s 
intent  to  apply  for  an  NSO,  and  an 
agreement  to  provide  any  information 
required  under  this  part.  The  letter  of 
intent  shall  be  signed  by  a  corporate 
official  authorized  to  make  such 
commitments.  Upon  receipt  of  any  letter 
of  intent  by  the  issuing  agency;  the  SIP 
emission  limitation  for  sulfur  dioxide,  as 
to  that  applicant,  shall  be  deemed 
suspended  for  90  days.  The  90  day 
period  may  be  extended  for  good  cause 
at  the  discretion  of  the  Administrator. 

(b)  Complete  application.  (1)  Within 
the  period  referred  to  in  paragraph  (a)  of 
this  section,  the  smelter  owner  shall 
submit  its  completed  application 
pursuant  to  §  57.201.  Receipt  of  all  parts 
of  a  substantially  complete  application 
postmarked  within  the  original  or 
extended  application  period  shall  be 
deemed  to  continue  the  suspension  of 
the  SIP  emission  limitation  for  S02  until 
the  issuing  agency  issues  or  declines  to 
issue  an  NSO.  This  suspension  shall  in 
all  cases  terminate,  however,  90  days 
after  receipt  of  the  substantially 
completed  application,  unless  extended 
for  good  cause  at  the  discretion  of  the 
Administrator.  If,  in  the  Administrator’s 
judgment,  a  good  faith  effort  has  been 
made  to  submit  a  complete  application, 
additional  time  may  be  granted  to  allow 
for  correction  of  minor  deficiencies. 

(2)  If  an  issuing  agency  transmits  an 
NSO  to  EPA  for  approval  before  the 
expiration  of  the  suspension  of  the 
federal  SIP  emission  limitation,  the 
suspension  shall  continue  until  EPA 
approves  or  disapproves  the  NSO.  Such 
action  shall  be  taken  by  EPA  within  90 
days  of  receipt  of  a  transmittal  under 
§  57.107. 
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§  57.203  Contents  of  the  application. 

(a)  Claim  of  confidentiality.  The 
smelter  owner  may  make  a  business 
confidentiality  claim  covering  all  or  part 
of  the  information  in  the  NSO 
application  in  accordance  with  40  CFR 
Part  2,  Subpart  B  (41  FR  36906  et  seq., 
September  1, 1976,  as  amended  by  43  FR 
39997  et.  seq.,  September  8, 1978).  A 
claim  is  effective  only  if  it  is  made  at  the 
time  the  material  is  submitted  to  the 
issuing  agency  or  EPA.  A  claim  shall  be 
made  by  attaching  to  the  information  a 
notice  of  confidentiality.  Information 
claimed  as  confidential  will  be  handled 
by  EPA  under  the  provisions  of  40  CFR 
Part  2,  Subpart  B.  If  no  claim 
accompanies  the  information,  it  may  be 
made  available  to  the  public  without 
further  notice. 

(b)  Eligibility  information.  Each 
smelter  owner  shall  make  the  showing 
required  by  §  57.102(a)(3)  by  completing 
and  submitting  Appendix  A  to  this  part 
and  any  necessary  supplemental 
information  to  the  issuing  agency  as  a 
part  of  its  application.  Any  smelter 
owner  or  State  may,  at  its  option, 
simultaneously  submit  this  material  to 
EPA  for  an  advance  eligibility 
determination. 

(c)  Current  operating  information.  A 
complete  NSO  application  shall  also 
contain  the  following  information: 

(1)  A  process  flow  diagram  of  the 
smelter,  including  current  process  and 
instrumentation  diagrams  for  all 
processes  or  equipment  which  may  emit 
or  affect  the  emission  of  sulfur  dioxide; 
the  characteristics  of  all  gas  streams 
emitted  from  the  smelter’s  process 
equipment  (flow  rates,  temperature, 
volumes,  compositions,  and  variations 
over  time);  and  a  list  of  all  monitoring 
data  and  strip  charts,  including  all  data, 
charts,  logs  or  sheets  kept  with  respect 
to  the  operation  of  any  process 
equipment  which  may  emit  or  affect  the 
emission  of  sulfur  dioxide; 

(2)  The  smelter’s  maximum  daily 
production  capacity  (as  defined  in 

§  57.103(s)),  as  of  August  7, 1977;  the 
operational  rate  (in  pounds  of  charge  per 
hour)  of  each  major  piece  of  process 
equipment  when  the  smelter  is  operating 
at  that  capacity;  and  the  smelter’s 
average  and  maximum  daily  production 
rate  for  each  product,  co-product,  or  by¬ 
product,  by  year,  for  the  past  2  years; 

(3)  The  optimal  conversion  efficiency 
of  any  acid  plant  or  other  sulfur  dioxide 
control  system  under  the  normal  process 
operating  conditions  (excluding 
malfunctions)  most  conducive  to  optimal 
conversion  efficiency; 

(4)  The  average  conversion  efficiency 
of  any  acid  plant  or  other  sulfur  dioxide 
control  system  during  normal  process 
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operations  (excluding  malfunctions),  by 
month,  during  the  past  2  years; 

(5)  The  percent  of  the  time  the  acifl 
plant  or  other  control  system  was 
available  for  service  during  each  month 
for  the  past  2  years,  excluding  down¬ 
time  for  scheduled  maintenance,  and  a 
full  explanation  of  any  major  or 
recurring  problems  with  the  system 
during  that  time; 

(6)  The  frequency  and  duration  of 
times  during  the  past  2  years  when  the 
S02  control  system  was  unavailable 
because  of  scheduled  maintenance  of 
the  system; 

(7)  A  description  of  all  scheduled, 
periodic  shut  downs  of  the  smelter 
during  the  past  2  years,  including  their 
purpose,  frequency  and  duration;  and 
the  same  information  with  respect  to 
unscheduled  shutdowns; 

(8)  The  gas  volume,  rates,  and  S02 
concentration  which  the  control  system 
was  actually  designed  to  accommodate, 
taking  into  account  any  modifications 
made  after  its  installation; 

(9)  The  average  monthly  sulfur 
balance  across  the  process  and  control 
equipment,  including  fugitive  emissions, 
for  the  past  2  years;  and 

(10)  A  description  of  engineering 
techniques  now  in  use  at  the  smelter  to 
prevent  the  release  of  fugitive  emissions 
into  the  atmosphere  at  low  elevations. 

(d)  The  smelter  owner’s  proposals. 

The  smelter  owner  shall  submit  as  part 
of  its  application  draft  NSO  provisions 
which  would  implement  the 
requirements  of  Subparts  C  through  G  of 
this  part.  The  issuing  agency  may  use 
these  proposals  as  the  basis  for  any 
NSO  that  may  be  granted,  or  may 
modify  these  proposals  in  any  way  it 
deems  necessary  in  order  to  comply 
with  the  requirements  of  this  part. 

(e)  Additional  information.  The 
smelter  owner  shall  designate  in  its 
application  a  corporate  officer 
responsible  and  authorized  to  supply 
supplemental  technical  and  economic 
information  and  explanations  as 
required  by, the  issuing  agency  during 
the  formulation  of  the  NSO.  Failure  to 
supply  such  information  and 
explanations  shall  constitute  a  failure  to 
submit  a  complete  application. 

(f)  Request  fora  waiver  of  constant 
controls.  Any  request  for  a  waiver  of  the 
interim  constant  control  requirement  of 
§  57.301  shall  be  made  in  accordance 
with  §  57.802.  The  criteria  and 
procedures  for  granting  the  waiver  are 
governed  by  Subpart  H  of  this  part. 


§  57.301  General  Requirements. 

Each  NSO  shall  require  an  interim 
level  of  sulfur  dioxide  constant  controls 
to  be  operated  at  the  smelter,  unless  a 
waiver  of  this  requirement  has  been 
granted  to  the  owner  under  Subpart  H  of 
this  part.  Except  as  otherwise  provided 
in  §  57.304,  the  interim  constant  controls 
shall  be  properly  operated  and 
maintained  at  all  times.  The  NSO  shall 
require  the  following  gas  streams  to  be 
treated  by  interim  constant  controls: 

(a)  In  copper  smelters,  off-gases  from 
fluidized  bed  roasters,  flash  fumances, 
NORANDA  reactors,  electric  furnaces 
and  copper  converters; 

(b)  In  lead  smelters,  off-gases  from  the 
front  end  of  the  sintering  machine  and 
any  other  sinter  gases  which  are  re¬ 
circulated; 

(c)  In  zinc  smelters,  off-gases  from 
multi-hearth  roasters,  flash  roasters  and 
fluidized  bed  roasters;  and 

(d)  In  all  smelters,  any  other  process 
streams  which  were  regularly  or 
intermittently  treated  by  constant 
controls  at  the  smelter  as  of  August  7, 
1977. 

§  57.302  Performance  Level  of  interim 
Constant  Controls. 

(a)  Maximum  feasible  efficiency. 

Each  NSO  shall  require:  that  the  smelter 
operate  its  interim  constant  control 
systems  at  their  maximum  feasible 
efficiency,  including  the  making  of  any 
improvements  necessary  to  correct  the 
effects  of  any  serious  deficiencies;  that 
the  process  and  control  equipment  be 
maintained  in  the  way  best  designed  to 
ensure  such  operation;  and  that  process 
operations  be  scheduled  and 
coordinated  to  facilitate  treatment  of 
process  gas  streams  to  the  maximum 
possible  extent.  Maximum  feasible 
efficiency  shall  be  expressed  in  the  NSO 
in  the  form  of  a  limitation  on  the 
concentration  of  S02  in  the  tail  gas  of 
each  individual  control  system  in 
combination  with  an  appropriate 
averaging  period,  as  provided  below  in 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  The  limitation  level  for  S02 
concentration  in  the  control  system  tail 
gas.  The  level  at  which  the 
concentration  limitation  is  set  shall  take 
into  account  fluctuations  in  the  strength 
and  volume  of  process  off-gases  to  the 
extent  that  those  fluctuations  affect  the 
S02  content  of  the  tail  gas  and  cannot 
be  avoided  by  improved  scheduling  and 
coordination  of  process  operations.  The 
limitation  shall  exclude  the  effect  of  any 
increase  in  emissions  caused  by  process 
or  control  equipment  malfunction.  The 
limitation  shall  take  into  account 
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unavoidable  catalyst  deterioration  in 
sulfuric  acid  plants,  but  may  prescribe 
the  frequency  of  catalyst  screening  or 
replacement.  The  NSO  shall  also 
prohibit  the  smelter  otoner  from  using 
dilution  air  to  meet  the  limitation. 

(c)  Averaging  period.  (1)  The 
averaging  period  shall  be  derived  in 
combination  with  the  concentration 
limitation  and  shall  take  into  account 
the  same  factors  described  in  paragraph 

(b).  The  averaging  periods  established 
under  this  paragraph  should  generally 
not  exceed  the  following: 

(1)  For  sulfuric  acid  plants  on  copper 
smelters.  12  hour  running  average; 

(ii)  For  sulfuric  acid  plants  on  lead 
smelters,  6  hour  running  average; 

(iii)  For  sulfuric  acid  plants  on  zinc 
smelters,  2  hour  running  average; 

(iv)  For  dimethylaniline  (DMA) 
scrubbing  units  on  copper  smelters,  2 
hour  running  average. 

(2)  A  different  averaging  period  may 
be  established  if  the  applicant 
demonstrates  that  such  a  period  is 
necessary  in  order  to  account  for  the 
factors  described  in  paragraph  (b)  of 
this  section:  Provided,  That  the  period  is 
enforceable  and  satisfies  the  criteria  of 
paragraph  (a)  of  this  section. 

(d)  Improved  performance.  (1)  The 
performance  level  representing 
maximum  feasible  efficiency  for  any 
existing  control  system  ( e.g .,  a  sulfuric 
acid  plant  or  a  DMA  scrubber)  shall 
require  the  correction  of  the  effects  of 
any  serious  deficiencies  in  the  system. 
For  the  purpose  of  this  paragraph,  at 
least  the  following  problems  shall 
constitute  serious  deficiencies  in  acid 
plants: 

(1)  Heat  exchangers  and  associated 
equipment  inadequate  to  sustain 
efficient,  autothermal  operation  at  the 
average  gas  strengths  and  volumes 
received  by  the  acid  plant  during  routine 
process  equipment  operation; 

(ii)  Failure  to  completely  fill  all 
available  catalyst  bed  stages  with 
sufficient  catalyst; 

(iii)  Inability  of  the  gas  pre-treatment 
system  to  prevent  unduly  frequent 
plugging  or  fouling  (deterioration)  of 
catalyst  or  other  components  of  the  acid 
plant;  or 

(iv)  Blower  capacity  inadequate  to 
permit  the  treatment  of  the  full  volume 
of  gas  which  the  plant  could  otherwise 
accommodate,  or  in  leakage  of  air  into 
the  flues  leading  to  the  plant,  to  the 
extent  that  this  inadequacy  results  in 
bypassing  of  gas  around  the  plant. 

(2)  Notwithstanding  any  contrary 
provisions  of  §  57.304(c)  (malfunction 
demonstration),  no  excess  emissions  (as 
defined  in  §  57.304(a))  shall  be 
considered  to  have  resulted  from  a 
malfunction  in  the  constant  control 


system  if  the  smelter  owner  has  not 
upgraded  serious  deficiencies  in  the 
constant  control  system  in  compliance 
with  the  requirements  of  §  57.302(d)(1), 
unless  the  smelter  owner  demonstrates 
under  §  57.304(c)  that  compliance  with 
those  requirements  would  not  have 
affected  the  magnitude  of  the  emission. 

(e)  Multiple  control  devices.  (1)  At 
any  smelter  where  off-gas  streams  are 
treated  by  various  existing  control 
systems  [e.g.,  multiple  acid  plants  or  a 
DMA  scrubber  and  an  acid  plant),  the 
NSO  shall  require  the  use  of  those 
systems  in  the  combination  that  will 
result  in  the  maximum  feasible  net  SO* 
removal. 

(2)  To  the  extent  that  compliance  with 
this  requirement  is  demonstrated  by  the 
smelter  operator  to  result  in  excess 
emissions  during  unavoidable  start  up 
and  shut  down  of  the  control  systems, 
those  excess  emissions  shall  not 
constitute  violations  of  the  NSO. 

§  57.303  Total  Plantwide  Emission 
Limitation. 

(a)  Calculation  of  the  emission 
limitation.  Each  NSO  shall  contain  a 
requirement  limiting  the  total  allowable 
emissions  from  the  smelter  to  the  level 
which  would  have  been  associated  with 
production  at  the  smelter’s  maximum 
production  capacity  (as  defined  in 

§  57.103(s))  as  of  August  7, 1977.  This 
limitation  shall  be  expressed  in  units  of 
mass  per  time  and  shall  be  calculated  as 
the  sum  of  uncontrolled  process  and 
fugitive  emissions,  and  emissions  from 
any  control  systems  (operating  at  the 
efficiency  prescribed  under  §  57.302). 
These  emission  rates  may  be  derived 
from  either  direct  measurements  or 
appropriately  documented  mass  balance 
calculations. 

(b)  Compliance  with  the  emission 
limitation.  Each  NSO  shall  require  the 
use  of  specific,  enforceable  testing 
methods  and  measurement  periods  for 
determining  compliance  with  the 
limitation  established  under  paragraph 
(a)  of  this  section. 

§  57.304  Bypass,  Excess  Emissions  and 
Malfunctions. 

(a)  Definition  of  excess  emissions.  For 
the  purposes  of  this  subpart,  any 
emissions  greater  than  those  permitted 
by  the  NSO  provisions  established 
Under  §  57.302  (performance  level  of 
interim  constant  controls)  or  §  57.303 
(plantwide  emission  limitation)  of  this 
subpart  shall  constitute  excess 
emissions.  Emission  of  any  gas  stream 
identified  under  §  57.301  (a),  (b),  (c),  or 
(d)  of  this  subpart  that  is  not  treated  by 
a  sulfur  dioxide  control  system  shall 
also  constitute  an  excess  emission  under 
this  subpart. 


(b)  The  excess  emission  report.  Each 
NSO  shall  require  the  smelter  to  report 
all  excess  emissions  to  the  issuing 
agency,  as  provided  in  §  57.305(b).  The 
report  shall  include  the  following: 

(1)  Identity  of  the  stack  or  other 
emission  points  where  the  excess 
emissions  occurred; 

(2)  Magnitude  of  the  excess  emissions 
expressed  in  the  units  of  each  applicable 
emission  limitation,  as  well  as  the 
operating  data,  documents,  and 
calculations  used  in  determining  the 
magnitude  of  the  excess  emissions; 

(3)  Time  and  duration  of  the  excess 
emissions; 

(4)  Identity  of  the  equipment  causing 
the  excess  emissions; 

(5)  Nature  and  cause  of  such  excess 
emissions; 

(6)  Steps  taken  to  limit  the  excess 
emissions,  and  when  those  steps  were 
commenced; 

(7)  If  the  excess  emissions  were  the 
result  of  a  malfunction,  the  steps  taken 
to  remedy  the  malfunction  and  to 
prevent  the  recurrence  of  such 
malfunction;  and 

(8)  At  the  smelter  owner’s  election, 
the  demonstration  specified  in 
paragraph  (c)  of  this  section. 

(c)  Malfunction  demonstration.  Except 
as  provided  in  §  57.302(e)(2)  or  in 
paragraph  (d)  or  (e)  of  this  section,  any 
excess  emission  shall  be  a  violation  of 
the  NSO  unless  the  owner  demonstrates 
in  the  excess  emissions  report  required 
under  paragraph  (b)  of  this  section  that 
the  excess  emission  resulted  from  a 
malfunction  (or  an  unavoidable  start  up 
and  shut  down  resulting  from  a 
malfunction)  and  that: 

(1)  The  air  pollution  control  systems, 
process  equipment,  or  processes  were  at 
all  times  maintained  and  operated,  to 
the  maximum  extent  practicable,  in  a 
manner  consistent  with  good  practice 
for  minimizing  emissions; 

(2)  Repairs  were  made  as 
expeditiously  as  practicable,  including 
the  use  of  off-shift  labor  and  overtime; 

(3)  The  amount  and  duration  of  the 
excess  emissions  were  minimized  to  the 
maximum  extent  practicable  during 
periods  of  such  emissions;  and 

(4)  The  excess  emissions  were  not 
part  of  a  recurring  pattern  indicative  of 
serious  deficiencies  in,  or  inadequate 
operation,  design,  or  maintenance  of,  the 
process  or  control  equipment. 

(d)  Scheduled  maintenance  exception. 
Excess  emissions  occuring  during 
scheduled  maintenance  shall  not 
constitute  violations  of  the  NSO  to  the 
extent  that: 

(1)  The  expected  additional  annual 
sulfur  dioxide  removal  by  any  control 
system  (including  associated  process 
changes)  for  which  construction  had  not 
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commenced  (as  defined  in  40  CFR 
60.2(g)  and  (i))  as  of  August  7, 1977,  and 
which  the  smelter  owner  agrees  to 
install  and  operate  under  Subpart  F, 
would  have  offset  such  excess  emissions 
if  the  system  had  been  in  operation 
throughout  the  year  in  which  the 
maintenance  was  performed; 

(2)  The  system  is  installed  and 
operated  as  provided  in  the  NSO 
provisions  established  under  Subpart  F; 
and 

(3)  The  system  performs  at 
substantially  the  expected  efficiency 
and  reliability  subsequent  to  its  initial 
break-in  period. 

(e)  An  NSO  may  provide  that  excess 
emissions  which  occur  during  acid  plant 
start-up  as  the  result  of  the  cooling  of 
acid  plant  .catalyst  due  to  the 
unavailability  of  process  gas  to  an  acid 
plant  during  a  prolonged  SCS 
curtailment  are  not  excess  emissions.  If 
the  NSO  does  so  provide,  it  shall  also 
require  the  use  of  techniques  or 
practices  designed  to  minimize  these 
excess  emissions,  such  as  the  sealing  of 
the  acid  plant  during  prolonged 
curtailments,  the  use  of  auxiliary  heat  or 
S02  injected  during  the  curtailment,  or 
the  preheating  of  the  acid  plant  before 
start-up  of  the  process  equipment  it 
serves. 

§  57.305  Compliance  monitoring  and 
reporting. 

(a)  Monitoring.  (1)  Each  NSO  shall 
require  compliance  with  the  control 
system  performance  requirements 
established  pursuant  to  this  subpart  to 
be  determined  through  the  use  of 
continuous  monitors  for  measuring  S02 
concentration. 

(i)  Such  monitors  must  be  installed, 
operated  and  maintained  in  accordance 
with  the  performance  specifications  and 
other  requirements  contained  in 
Appendix  D  to  40  CFR  Part  52  or  Part  60. 
The  monitors  must  take  and  record  at 
least  one  measurement  of  S02 
concentration  from  the  effluent  of  each 
control  system  in  each  15  minute  period. 
Failure  of  the  monitors  to  record  at  least 
95%  of  the  15-minute  periods  in  any  30- 
day  period  shall  constitute  a  violation  of 
the  NSO. 

(ii)  The  sampling  point  shall  be 
located  at  least  8  stack  diameters 
(diameter  measured  at  sampling  point) 
downstream  and  2  diameters  upstream 
from  any  flow  disturbance  such  as  a 
bend,  expansion,  constriction,  or  flame, 
unless  another  location  is  approved  by 
the  Administrator. 

(iii)  The  sampling  point  for  monitoring 
emissions  shall  be  in  the  duct  at  the 
centroid  of  the  cross  section  if  the  cross 
sectional  area  is  less  than  4.645m2  (50 
ft2)  or  at  a  point  no  closer  to  the  wall 


than  0.914m  (3  ft)  if  the  cross  sectional 
area  is  4.645m  2  (50  ft  *)  or  more.  The 
monitor  sample  point  shall  be  in  an  area 
of  small  spatial  concentration  gradient 
and  shall  be  representative  of  the 
concentration  in  the  duct. 

(iv)  The  measurement  system(s) 
installed  and  used  pursuant  to  this 
paragraph  shall  be  subject  to  the 
manufacturer’s  recommended  zero 
adjustment  and  calibration  procedures 
at  least  once  per  24-hour  operating 
period  unless  the  manufacturer  specifies 
or  recommends  calibration  at  shorter 
intervals,  in  which  case  such 
specifications  or  recommendations  shall 
be  followed.  Records  of  these 
procedures  shall  be  made  which  clearly 
show  instrument  readings  before  and 
after  zero  adjustment  and  calibration. 

(v)  The  use  of  manual  source  testing 
methods  (equivalent  to  40  CFR  Part  60, 
Appendix  A)  may  also  be  specified  as 
an  acceptable  additional  (but  not 
alternative)  method  for  making 
compliance  determinations. 

(2)  Each  NSO  shall  require  the 
monitoring  of  any  ducts  or  flues  used  to 
bypass  gases,  required  under  this 
subpart  to  be  treated  by  constant 
controls^  around  the  smelter's  sulfur 
dioxide  constant  control  system(s)  for 
ultimate  discharge  to  the  atmosphere. 
Such  monitoring  shall  be  adequate  to 
disclose  the  time  of  the  bypass,  its 
duration,  and  the  approximate  volume 
of  gas  bypassed. 

(b)  Reporting.  (1)  Each  NSO  shall 
require  that  the  smelter  maintain  a 
record  of  all  measurements  required 
under  paragraph  (a)  of  this  section. 
Results  shall  be  summarized  monthly 
and  shall  be  submitted  to  the  issuing 
agency  within  15  days  after  the  end  of 
each  month.  The  smelter  owner  shall 
retain  a  record  of  such  measurements 
for  the  duration  of  the  NSO  and  for  as 
long  thereafter  as  may  be  necessary  for 
the  purpose  of  including  such  records  in 
an  application  for  a  second  NSO. 

(2)  Each  NSO  shall  require  that  the 
smelter  maintain  a  record  of  all 
measurements  and  calculations  required 
under  §  57.303(b).  Results  shall  be 
summarized  on  a  monthly  basis  and 
shall  be  submitted  to  the  issuing  agency 
to  6-month  intervals.  The  smelter  owner 
shall  retain  a  record  of  such 
measurements  and  calculations  for  the 
duration  of  the  NSO  and  for  as  long 
thereafter  as  may  be  necessary  for  the 
purposes  of  including  such  information 
in  an  application  for  a  second  NSO. 

(3)  The  report  required  under 

§  57.304(b)  shall  accompany  the  report 
required  under  paragraph  (b)(1)  of  this 
section. 


Subpart  D— Supplementary  Control 
System  Requirements 

§  57.401  General  requirement. 

Except  as  provided  in  Subpart  E,  each 
NSO  shall  require  the  smelter  owner  to 
prevent  all  violations  of  the  NAAQS  in 
the  smelter’s  designated  liability  area 
(DLA)  through  the  operation  of  an 
approved  supplementary  control  system 
(SCS). 

§  57.402  Elements  of  the  supplementary 
control  system. 

Each  supplementary  control  system 
shall  contain  the  following  elements: 

(a)  Air  quality  monitoring  network. 

An  approvable  SCS  shall  include  the  use 
of  appropriate  ambient  air  quality 
monitors  to  continuously  measure  the 
concentration  of  sulfur  dioxide  in  the  air 
in  the  smelter’s  DLA. 

(1)  The  monitors  shall  be  located  at  all 
points  of  expected  high  S02 
concentrations  necessary  to  anticipate 
and  prevent  possible  violations  of 
NAAQS  anywhere  in  the  smelter’s  DLA. 
The  determination  of  the  locations 
where  such  concentrations  may  occur 
shall  take  into  account  all  recorded  or 
probable  meteorological  and  operating 
conditions  (including  bypassing  of 
control  equipment),  as  well  as  the 
presence  of  other  sources  of  S02 
significantly  affecting  SOa 
concentrations  in  the  DLA. 

(2)  The  number  and  location  of  sites 
shall  be  based  on  dispersion  modeling, 
measured  ambient  air  quality  data, 
meteorological  information,  and  the 
results  of  the  continuing  review  required 
by  paragraph  (f)  of  this  section.  The 
system  shall  include  the  use  of  at  least  7 
fixed  monitors  unless  the  issuing  agency 
determines,  on  the  basis  of  a 
demonstration  by  the  smelter  owner, 
that  the  use  of  fewer  monitors  would  not 
limit  coverage  of  points  of  high  S02 
concentration  or  otherwise  reduce  the 
capability  of  the  smelter  owner  to 
prevent  all  violations  of  the  NAAQS  in 
the  smelter’s  DLA. 

(3)  All  monitors  shall  be  continuously 
operated  and  maintained  and  shall  meet 
the  performance  specifications 
contained  in  40  CFR  Part  53.  The 
monitors  shall  be  capable  of  routine  real 
time  measurement  of  maximum 
expected  S02  concentrations  for  the 
averaging  times  of  SOa  NAAQS. 

(b)  Meteorological  network.  The  SCS 
must  have  a  meteorological  assessment 
capability  adequate  to  predict  and 
identify  local  conditions  requiring 
emission  curtailment  to  prevent  possible 
violations  of  the  NAAQS.  The 
meteorological  assessment  capability 
shall  provide  all  forecast  and  current 
information  necessary  for  successful  use 


42542 


Federal  Register  /  Vol.  45,  No.  123  /  Tuesday,  June  24,  1980  /  Rules  and  Regulations 


of  the  SCS  operational  manual  required 
by  paragraph  (e)  of  this  section. 

(c)  Designated  liability  area.  The 
system  shall  be  required  to  prevent  all 
violations  of  the  NAAQS  within  the 
smelter’s  DLA.  The  DLA  of  any  smelter 
is  the  area  within  which  the  smelter’s 
emissions  may  cause  or  significantly 
contribute  to  violations  of  the  NAAQS 
for  SO*  when  the  smelter  is  operating  at 
its  maximum  production  capacity  under 
any  recorded  or  probable  meteorological 
conditions.  The  boundaries  of  that  area 
shall  be  specified  in  the  NSO. 

(1)  Unless  an  acceptable 
demonstration  is  made  under  paragraph 
(c)(2)  of  this  section,  the  DLA  shall  be  a 
circle  with  a  center  point  at  the  smelter's 
tallest  stack  and  a  minimum  radius  as 
given  in  the  following  table: 

Radius  for  S02 

Emissions  at  Maximum  Production  Capacity.* 


Emission  rate  in 

Emission  Rate  in 

Radius  in 

tons  per  hour 

grams  per  sec. 

kilometers 

16  or  less _ .... _ _  4,000  or  less _ _  1 1 


32 . . 

.  8,000 . 

24 

40 . .. . 

.  10,000 . 

32 

48  or  more . 

.  12.000  or  more . 

40 

’Maximum  emission  rates  for  periods  not  to  excceed  24 
hours. 

Minimum  radii  may  be  determined  from 
the  table  by  linear  interpolation. 

(2)  The  NSO  may  provide  for  a  DLA 
with  different  boundaries  if  the  smelter 
owner  can  demonstrate  through  the  use 
of  appropriate  dispersion  modeling  and 
ambient  air  quality  monitoring  data  that 
the  smelter’s  controlled  emissions  could 
not  cause  or  significantly  contribute  to  a 
violation  of  the  NAAQS  beyond  the 
boundaries  of  such  a  different  area 
under  any  recorded  or  probable 
meteorological  conditions. 

(3)  A  violation  of  the  NAAQS  in  the 
DLA  of  any  smelter  shall  constitute  a 
violation  of  that  smelter’s  NSO,  unless 
the  issuing  agency  determines  on  the 
basis  of  a  showing  by  the  smelter  owner 
that  the  smelter  owner  had  taken  all 
emission  curtailment  action  indicated  by 
the  SCS  operational  manual  and  that  the 
violation  was  caused  in  significant  part 
by: 

(i)  Emissions  of  another  saurce(s) 
which  were  in  excess  of  the  maximum 
permissible  emissions  applicable  to  such 
source(s), 

(ii)  Fugitive  emissions  of  another 
source(s),  or 

(iii)  Except  as  provided  by  §  57.703(a), 
the  smelter’s  own  fugitive  emissions: 
Provided,  That  the  smelter  is  in 
compliance  with  all  requirements  of  or 
under  subpart  E  of  this  Part. 

(4)  For  the  purposes  of  this  section, 
maximum  permissible  emissions  for 
other  sources  are  the  highest  of: 


(i)  SIP  emission  limitation 

(ii)  Orders  in  effect  under  section 
113(d)  of  the  Clean  Air  Act;  or 

(iii)  Compliance  date  extensions 
under  former  section  119  of  the  Clean 
Air  Act  (relating  to  coal  conversions). 

(d)  Overlapping  designated  liability 
areas.  Notwithstanding  any  other 
provisions  of  this  subpart,  the  following 
requirements  shall  apply  whenever  the 
designated  liability  areas  of  2  or  more 
smelters  do,  or  may,  overlap: 

(1)  in  the  case  of  any  NSO  applicant 
that  would  have  a  DLA  which  would 
overlap  with  the  DLA  of  any  other 
smelter  that  has  applied  for  an  NSO  or 
has  an  NSO  in  effect,  the  NSO  applicant 
shall  include  in  its  application  an 
enforceable  joint  plan,  agreed  to  by  such 
other  smelter(s).  In  determining  whether 
a  joint  plan  is  required,  the  NSO 
applicant  shall  calculate  its  DLA 
according  to  the  table  in  paragraph 
(c)(1)  of  this  section.  The  DLA  of  the 
other  smelter  shall  be  calculated 
according  to  the  table  in  paragraph 
(c)(1)  unless  the  other  smelter  has  an 
NSO  in  effect,  in  which  case  the 
boundaries  in  that  NSO  shall  be  used. 
The  enforceable  joint  plan  shall  provide 
for: 

(1)  Emission  curtailment  adequate  to 
ensure  that  the  NAAQS  will  not  be 
violated  in  any  areas  of  overlapping 
DLAs;  and 

(ii)  Conclusive  prospective  allocation 
of  legal  liability  in  the  event  that  the 
NAAQS  are  violated  in  the  area  of 
overlapping  DLAs. 

Such  plans  may,  but  need  not,  include 
the  operation  of  a  joint  SCS  system. 

Each  NSO  shall  require  adherence  by 
the  NSO  applicant  owner  to  the  joint 
plan  for  emission  curtailment  and 
allocation  of  liability,  unless  the  issuing 
agency  determines,  pursuant  to  the 
provisions  of  paragraph  (c)(2)  of  this 
section,  that  the  NSO  applicant’s  DLA 
does  not  overlap  with  that  of  any  other 
smelter. 

(2)  In  the  case  of  any  NSO  applicant 
that  would  have  a  DLA  which  would 
overlap  with  the  DLA  of  any  other 
smelter  whose  owner  has  not  applied  for 
an  NSO  (and  does  not  have  an  NSO  in 
effect),  the  NSO  applicant’s  submittal 
shall  contain  a  written  consent,  signed 
by  a  corporate  official  empowered  to  do 
so.  The  consent  shall  state  that  if,  at  any 
time  thereafter,  the  owner  of  the  other 
smelter  applies  for  an  NSO,  and  the 
other  smelter’s  DLA  would  overlap  with 
the  NSO  applicant’s  DLA,  the  NSO 
applicant  w.U  negotiate  and  submit  an 
enforceable  joint  plan  for  emission 
curtailment  and  allocation  of  liability 
(as  described  in  paragraph  (d)(1)  of  this 
section).  In  determining  whether  it  is 


necessary  to  submit  such  a  consent, 
each  smelter’s  DLA  shall  be  calculated 
according  to  the  table  set  forth  in 
paragraph  (c)(1)  of  this  section.  The 
consent  shall  state  that  a  joint  plan  shall 
be  submitted  within  90  days  of  the 
issuing  agency’s  notification  to  the  NSO 
applicant  of  receipt  of  the  other 
smelter’s  letter  of  intent,  unless  the 
issuing  agency  determines  that  the  DLAs 
do  not  overlap.  Failure  of  the  NSO 
applicant  to  submit  such  a  plan  shall 
constitute  grounds  for  denial  of  its  NSO 
application  or  a  violation  of  an  effective 
NSO,  as  applicable. 

(e)  The  SCS  operational  manual.  Each 
NSO  shall  require  the  smelter  to  be 
operated  in  accordance  with  the 
provisions  of  an  SCS  operational 
manual  approved  by  the  issuing  agency. 
The  SCS  operational  manual  shall 
describe  the  circumstances  under  which, 
the  extent  to  which,  and  the  procedures 
through  which  emissions  shall  be 
curtailed  to  prevent  violations  of  the 
NAAQS  in  the  smelter’s  DLA.  Failure  to 
curtail  emissions  when  and  as  much  as 
indicated  by  the  manual  or  to  follow  the 
provisions  of  the  manual  implementing 
the  requirements  of  subparagraph  (3)  of 
this  paragraph  shall  constitute  a 
violation  of  the  NSO. 

(1)  The  operational  manual  shall 
prescribe  emission  curtailment  decisions 
based  on  the  use  of  real  time 
information  from  the  air  quality 
monitoring  network  dispersion  model 
estimates  of  the  effect  of  emissions  on 
air  quality,  and  meteorological 
observations  and  predictions. 

(2)  The  operational  manual  shall  also 
provide  for  emission  curtailment  to 
prevent  violation  of  the  NAAQS  within 
the  smelter’s  DLA  which  may  be  caused 
in  part  by  stack  emissions,  and  to  the 
extent  practicable  fugitive  emissions, 
from  any  other  source  (unless  that  other 
source  is  a  smelter  subject  to  an  NSO). 

(3)  The  SCS  operational  manual  shall 
include  (but  not  be  limited  to): 

(i)  A  clear  delineation  of  the  authority 
of  the  SCS  operator  to  require  all  other 
smelter  personnel  to  implement  the 
operator’s  curtailment  decisions; 

(ii)  The  maintenance  and  calibration 
procedures  and  schedules  for  all  SCS 
equipment; 

(iii)  A  description  of  the  procedures  to 
be  followed  for  the  regular  acquisition  of 
all  meteorological  information  necessary 
to  operate  the  system; 

(iv)  The  ambient  concentrations  and 
meteorological  conditions  that  will  be  ; 
used  as  criteria  for  determining  the  need 
for  various  degrees  of  emission 
curtailment; 

(v)  The  meteorological  variables  as  to  ■ 
which  judgments  may  be  made  in 
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applying  the  criteria  stated  pursuant  to 
subparagraph  (el(3)(iv)  of  this  section; 

(vi)  The  procedures  through  which 
and  the  maximum  time  period  within 
which  a  curtailment  decision  will  be 
made  and  implemented  by  the  SCS 
operator; 

(vii)  The  method  for  immediately 
evaluating  the  adequacy  of  a  particular 
curtailment  decision,  including  the 
factors  to  be  considered  in  that 
evaluation; 

(viii)  The  procedures  through  which 
and  the  time  within  which  additional 
necessary  curtailment  will  immediately 
be  effected;  and 

(ix)  The  procedures  to  be  followed  to 
protect  the  NAAQS  in  the  event  of  a 
mechanical  failure  in  any  element  of  the 
SCS. 

(f)  Continuing  review  and 
improvement  of  the  SCS.  Each  NSO 
shall  require  the  smelter  owner  to 
conduct  an  active  program  to 
continuously  review  the  design  and 
operation  of  the  SCS  to  determine  what 
measures  may  be  available  for 
improving  the  performance  of  the 
system.  Among  the  elements  of  this 
program  shall  be  measures  to  locate  and 
examine  possible  places  both  inside  and 
outside  the  DLA  where  unmonitored 
NAAQS  violations  may  be  occurring. 
Such  measures  shall  include  the  use  of 
modelling  as  appropriate  and  mobile 
ambient  air  quality  monitors,  following 
up  on  information  and  complaints  from 
members  of  the  public,  and  other 
appropriate  activities.  The  NSO  shall 
also  require  the  submission  of  a  semi¬ 
annual  report  to  the  issuing  agency 
detailing  the  results  of  this  review  and 
specifying  measures  implemented  to 
prevent  the  recurrence  of  any  violations 
of  NAAQS. 

§  57.403  Written  consent. 

(a)  The  consent.  The  NSO  shall 
include  a  written  consent,  signed  by  a 
corporate  official  empowered  to  do  so, 
in  the  following  form: 

As  a  condition  of  receiving  a  Primary 
Nonferrous  Smelter  Order  (NSO)  under 
section  119  of  the  Clean  Air  Act  for  the 
smelter  operated  by  ( name  of  company)  at 
[location),  the  undersigned  official,  being 
empowered  to  do  so,  consents  for  the 
company  as  follows: 

(1)  In  any  judicial  or  administrative 
proceeding  to  enforce  the  NSO,  the  company 
will  not  contest: 

(a)  Liability  for  any  violation  of  the 
National  Ambient  Air  Quality  Standards  for 
sulfur  dioxide  in  the  smelter's  designated 
liability  area  (DLA),  except  on  the  ground 
that  a  determination  under  40  CFR 
57.402(c)(3)  was  clearly  wrong:  or 

(b)  The  conclusive  allocation  of  liability 
under  NSO  provisions  satisfying  40  CFR 
57.402(d)(1)  between  the  company’s  smelter 


and  any  other  smelter(s)  for  any  violation  of 
the  National  Ambient  Air  Quality  Standards 
for  sulfur  dioxide  in  an  area  of  overlapping 
DLAs. 

(2)  The  issuing  agency  (as  defined  in  40 
CFR  57.103)  will  be  allowed  unrestricted 
access  at  reasonable  times  to  inspect,  verify 
calibration  of,  and  obtain  data  from  ambient 
air  quality  monitors  operated  by  the  company 
under  the  requirements  of  the  NSO. 

(b)  Rights  not  waived  by  the  consent. 
This  consent  shall  not  be  deemed  to 
waive: 

(1)  Any  right(s)  to  judicial  review  of 
any  provisions  of  an  NSO  that  are 
otherwise  available  to  the  smelter 
owner  or  operator  under  section  307(b) 
of  the  Clean  Air  Act;  or 

(2)  The  right  to  contest,  in  any  forum, 
that  any  violation  of  an  NSO  was 
committed  “knowingly”  within  the 
meaning  of  section  113(c)  of  the  Clean . 
Air  Act. 

§  57.404  Measurements,  records,  and 
reports. 

(a)  Measurements.  Each  NSO  shall 
require  the  smelter  owner  to  install, 
operate,  and  maintain  a  measurement 
system(s)  for  continuously  monitoring 
sulfur  dioxide  emissions  and  stack  gas 
volumetric  flow  rates  in  each  stack 
(except  a  stack  used  exclusively  for 
bypassing  control  equipment)  which 
could  emit  5  percent  or  more  of  the 
smelter’s  total  potential  (uncontrolled) 
hourly  sulfur  dioxide  emissions. 

(1)  Such  monitors  shall  be  installed, 
operated,  and  maintained  in  accordance 
with  the  performance  specifications  and 
other  requirements  contained  in 
Appendices  D  and  E  to  40  CFR  Part  52. 
The  monitors  must  take  and  record  at 
least  one  measurement  of  sulfur  dioxide 
concentration  and  stack  gas  flow  rate 
from  the  effluent  of  each  affected  stack 
in  each  fifteen-minute  period.  (The  NSO 
shall  require  the  smelter  operator  to 
devise  and  implement  any  procedures 
necessary  for  compliance  with  these 
performance  specifications. 

(2)  The  sampling  point  shall  be 
located  at  least  eight  stack  diameters 
(diameter  measured  at  sampling  point) 
downstream  and  two  diameters 
upstream  from  any  flow  disturbance 
such  as  a  bend,  expansion,  constriction, 
or  flame,  unless  another  location  is 
approved  by  the  Administrator. 

(3)  The  sampling  point  for  monitoring 
emissions  shall  be  in  the  duct  at  the 
centroid  of  the  cross  section  if  the  cross 
sectional  area  is  less  than  4.645  m2  (50 
ft2)  or  at  a  point  no  closer  to  the  wall 
than  0.914m  (3ft.)  if  the  cross  sectional 
area  is  4.645  m  2  (50  ft  *)  or  more.  The 
monitor  sample  point  shall  be  in  an  area 
of  small  spatial  concentration  gradient 
and  shall  provide  a  sample  which  is 


representative  of  the  concentration  in 
the  duct. 

(4)  The  measurement  system(s) 
installed  and  used  pursuant  to  this 
paragraph  shall  be  subject  to  the 
manufacturer’s  recommended  zero 
adjustment  and  calibration  procedures 
at  least  once  per  24-hour  operating 
period  unless  the  manufacturer  specifies 
or  recommends  calibration  at  shorter 
intervals,  in  which  case  such 
specifications  or  recommendations  shall 
be  followed.  Records  of  these 
procedures  shall  be  made  which  clearly 
show  instrument  readings  before  and 
after  zero  adjustment  and  calibration. 

(5)  The  results  of  such  monitoring, 
calibration,  and  maintenance  shall  be 
submitted  in  the'form  and  with  the 
frequency  specified  in  the  NSO. 

(b)  Records.-  Each  NSO  shall  require 
the  smelter  owner  to  maintain  records  of 
the  air  quality  measurements  made, 
meteorological  information  acquired, 
emission  curtailment  ordered  (including 
the  identity  of  the  persons  making  such 
decisions),  and  calibration  and 
maintenance  performed  on  SCS 
monitors  during  the  operation  of  the 
SCS.  These  records  shall  be  maintained 
for  the  duration  of  the  NSO,  and  for  as 
long  thereafter  as  may  be  necessary  for 
purposes  of  applying  for  a  second  NSO, 
and  shall  be  furnished  to  the  issuing 
agency  upon  request. 

(c)  Reports.  Each  NSO  shall  require 
the  smelter  owner  to: 

(1)  Submit  a  monthly  summary 
indicating  all  places  and  times  at  which 
the  NAAQS  for  S02  were  violated  in  the 
smelter’s  DLA,  and  stating  the  S02 
concentrations  at  such  times; 

(2)  Immediately  notify  EPA  and  the 
state  agency  any  time  concentrations  of 
S02  in  the  ambient  air  in  the  smelter’s 
DLA  reaches  0.3  part  per  million  (800 
micrograms/cubic  meter),  24-hour 
average,  or  exceed  the  warning  stage  in 
any  more  stringent  emergency  plan  in 
the  applicable  state  implementation 
plan;  and 

(3)  Make  such  other  reports  as  may  be 
specified  in  the  NSO. 

§  57.405  Formulation,  approval,  and 
implementation  of  requirements. 

(a)  SCS  content  of  the  application. 

The  requirements  of  §  57.203(d)  shall  be 
satisfied  with  respect  to  this  subpart  as 
follows: 

(1)  Each  NSO  application  shall 
include  a  complete  description  of  any 
supplementary  control  system  in 
operation  at  the  smelter  at  the  time  of 
application  and  a  copy  of  any  SCS 
operational  manual  in  use  with  that 
system. 

(2)  Each  NSO  application  shall 
contain  proposed  NSO  provisions  for 
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compliance  with  the  requirements  of 
§§  57.401,  57.402  (c).  (d),  and  (f),  57.403, 
57.404,  and  57.405(b)(2). 

(3)  Each  NSO  application  shall 
include  a  specific  plan  for  the 
development  of  a  system  fulfilling  the 
requirements  of  §  57.402  (a),  (b),  and  (e) 
(covering  air  quality  monitoring 
network,  meteorological  network,  and 
the  SCS  operational  manual). 

(b)  SCS  content  of  the  order.  (1)  Each 
NSO  shall  include  an  approved  version 
of  the  plan  described  in  paragraph  (a)(3) 
of  this  section  and  shall  provide 
increments  of  progress  towards  its 
completion. 

(2)  Each  NSO  shall  require  the 
submission  of  a  final  report  evaluating 
the  performance  and  adequacy  of  the 
SCS  developed  pursuant  to  the 
approved  plan.  The  report  shall  include: 

(i)  A  detailed  description  of  how  the 
criteria  that  form  the  basis  for  particular 
curtailment  decisions  were  derived: 

(ii)  A  complete  description  of  each 
SCS  element  listed  in  §  57.402  (a) 
through  (d)  (covering  monitoring, 
meteorology,  and  the  DLA),  and  an 
explanation  of  why  the  elements  fulfill 
the  requirements  of  those  sections: 

(iii)  A  reliability  study  demonstrating 
that  the  SCS  will  prevent  violations  of 
the  NAAQS  in  the  smelter’s  DLA  at  all 
times.  The  reliability  study  shall  include 
a  comprehensive  analysis  of  the 
system’s  operation  during  one  or  more 
three-month  seasonal  periods  when 
meteorological  conditions  creating  the 
most  serious  risk  of  NAAQS  violations 
are  likely  to  occur;  and 

(iv)  A  copy  of  the  current  SCS 
operational  manual. 

(c)  Amendment  of  the  NSO.  Each  NSO 
shall  be  amended,  after  the  submission 
of  the  final  report  required  under 
paragraph  (b)(2)  of  this  section,  to 
reflect  the  most  current  approved 
elements  of  the  SCS  and  to  fulfill  all 
other  requirements  of  this  subpart.  Each 
NSO  shall  also  be  subsequently 
amended  (as  provided  in  §  57.104) 
whenever  necessary  as  a  result  of  the 
program  required  by  §  57.402(f)  or  to 
reflect  improved  SCS  operating 
procedures  or  other  system 
requirements. 

Subpart  E— Fugitive  Emission 
Evaluation  and  Control 

§  57.501  General  Requirement. 

Each  NSO  shall  require  the  smelter 
owner  to  use  such  control  measures  as 
may  be  necessary  to  ensure  that  the 
smelter’s  fugitive  emissions  do  not  result 
in  violations  of  the  NAAQS  for  S02  in 
the  smelter’s  DLA. 


§  57.502  Evaluation. 

(a)  Evaluation  at  the  time  of 
application.  Any  smelter  owner  may 
demonstrate  at  the  time  of  application 
for  an  NSO  that  the  smelter’s  S02 
fugitive  emissions  will  not  cause  or 
significantly  contribute  to  violations  of 
the  NAAQS  in  the  smelter’s  DLA.  If 
such  demonstration  is  not  made,  the 
smelter  owner  shall  submit  the  design 
and  workplan  for  a  study  adequate  to 
assess  the  sources  of  significant  fugitive 
emissions  from  the  smelter  and  their 
effects  upon  ambient  air  quality. 

(b)  Evaluation  during  the  first  6 
months  of  the  NSO.  The  design  and 
workplan  of  the  study  shall  be  approved 
by  the  issuing  agency  and  included  in 
the  NSO.  The  study  shall  commence 
upon  the  date  when  the  NSO  becomes 
effective,  and  an  analysis  of  its  results 
shall  be  submitted  to  the  issuing  agency 
within  the  time  provided  by  the  NSO. 

The  study  shall  include  an  appropriate 
period  during  which  the  ambient  air 
shall  be  monitored  to  determine  the 
impact  of  fugitive  emissions  of  sulfur 
dioxide,  arsenic  (at  copper  smelters 
only),  lead  (at  lead  and  zinc  smelters 
only),  and  total  suspended  particulates 
on  the  ambient  air  quality  in  the 
smelter’s  DLA. 

§  57.503  Control  measures. 

The  NSO  of  any  smelter  subject  to  the 
requirements  of  §  57.502(b)  shall  be 
amended  as  provided  in  §  57.704(d)  to 
implement  the  requirement  of  §  57.501. 
Measures  required  to  be  implemented 
may  include: 

(a)  Additional  supplementary  control. 
The  use  of  the  supplementary  control 
system,  if  the  additional  use  of  the 
system  does  not  interfere  with  the 
smelter  owner’s  ability  to  meet  the 
requirements  of  Subpart  D;  and 

(b)  Engineering  and  maintenance 
techniques.  The  use  of  engineering  and 
maintenance  techniques  to  detect  and 
prevent  leaks  and  capture  and  vent 
fugitive  emissions  through  appropriate 
stacks.  These  techniques  include  but  are 
not  limited  to: 

(1)  For  reactors,  installation  and 
proper  operation  of  primary  hoods: 

(2)  For  roasters,  installation  and 
proper  operation  of  primary  hoods  on  all 
hot  calcine  transfer  points; 

(3)  For  furnaces,  installation  and 
proper  operation  of  primary  hoods  on  all 
active  matte  tap  holes,  matte  launders, 
slag  skim  bays,  and  transfer  points; 

(4)  For  converters,  installation  and 
proper  operation  of  primary  hoods  for 
blowing  operations,  and  where 
appropriate,  secondary  hoods  for 
charging  and  pouring  operations; 

(5)  For  sintering  machines,  installation 
and  proper  operation  of  primary  hoods 


on  the  sinter  bed,  all  hot  sinter  ignition 
points,  all  concentrate  laydown  points, 
and  all  hot  sinter  transfer  points; 

(6)  For  blast  furnaces,  installation  and 
proper  operation  of  primary  hoods  on  all 
active  slag  and  lead  bullion  furnace  tap 
holes  and  transfer  points; 

(7)  For  dross  reverberatory  furnaces, 
installation  and  proper  operation  of 
primary  hoods  on  all  active  charging 
and  discharging  points; 

(8)  Maintenance  of  all  ducts,  flues  and 
stacks  in  a  leak-free  condition  to  the 
maximum  extent  possible; 

(9)  Maintenance  of  all  process 
equipment  under  normal  operating 
conditions  in  such  a  fashion  that  out- 
leakage  of  fugitive  gases  will  be 
prevented  to  the  maximum  extent 
possible; 

(10)  Secondary  or  tertiary  hooding  on 
process  equipment  where  necessary; 
and 

(11)  Partial  or  complete  building 
evacuation  as  appropriate. 

Subpart  F— Research  and 
Development  Requirements 

§  57.601  General  requirement. 

Each  NSO  shall  require  the  smelter  to 
conduct  or  participate  in  a  specific 
research  and  development  program 
designed  to  develop  more  effective 
means  of  compliance  with  the  sulfur 
dioxide  control  requirements  of  the 
applicable  state  implementation  plan 
than  presently  exist. 

§  57.602  Approval  of  proposal. 

(а)  The  smelter  owner's  proposal.  The 
smelter  owner’s  NSO  application  shall 
include  a  proposed  NSO  provision  for 
implementing  the  requirement  of 

§  57.601,  a  fully  documented  supporting 
analysis  of  the  proposed  program,  and 
an  evaluation  of  the  consistency  of  the 
proposed  program  with  the  criteria 
listed  in  §  57.603.  The  application  shall 
also  specify: 

(1)  The  design  and  substantive 
elements  of  the  research  and 
development  program,  including  the 
expected  amount  of  time  required  for 
their  implementation; 

(2)  The  annual  expected  capital, 
operating,  and  other  costs  of  each 
element  in  the  program; 

(3)  The  smelter’s  current  production 
processes,  pollution  control  equipment, 
and  emissions  which  are  likely  to  be 
affected  by  the  program; 

(4)  Potential  or  expected  benefits  of 
the  program; 

(5)  The  basis  upon  which  the  results  of 
the  program  will  be  evaluated;  and 

(б)  The  names,  positions,  and 
qualifications  of  the  individuals 
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responsible  for  conducting  and 
supervising  the  project. 

(b)  EPA  approval.  If  the  issuing 
agency  will  not  be  EPA,  the  smelter 
owner  or  the  issuing  agency  may  also 
submit  to  EPA  the  information  specified 
in  paragraph  (a)  of  this  section  at  the 
same  time  the  information  is  submitted 
to  the  issuing  agency.  As  soon  as 
possible  after  the  receipt  of  the 
information  described  in  paragraph  (a) 
of  this  section,  EPA  shall  certify  to  the 
issuing  agency  and  to  the  applicant 
whether  or  not  in  the  judgment  of  the 
Administrator  the  smelter  owner’s  final 
proposals  are  approvable. 

(c)  Optional  preproposal.  The  smelter 
owner  may,  at  its  option,  submit  to  EPA 
for  its  approval  and  comment  a 
preproposal  generally  describing  the 
project  the  owner  intends  to  propose 
under  paragraph  (a)  of  this  section.  A 
preproposal  may  be  submitted  to  EPA  at 
any  time  prior  to  the  submission  of  a 
proposal  under  paragraph  (a)  of  this 
section.  As  soon  as  possible  after  the 
receipt  of  a  preproposal,  EPA  shall 
certify  to  the  applicant  (and  to  any  other 
issuing  agency,  as  applicable)  whether 
or  not  the  project  would  be  approvable. 
This  certification  may  include  comments 
indicating  necessary  modifications 
which  would  make  the  project 
approvable. 

§  57.603  Criteria  for  approval. 

The  approvability  of  any  proposed 
research  and  development  program  shall 
be  judged  primarily  according  to  the 
following  criteria: 

(a)  The  likelihood  that  the  project  will 
result  in  the  use  of  more  effective  means 
of  emission  limitation  by  the  smelter 
within  a  reasonable  period  of  time; 

(b)  Whether  the  proposed  funding  and 
staffing  of  the  project  appear  adequate 
for  its  successful  completion; 

(c)  Whether  the  proposed  level  of 
funding  for  the  project  is  consistent  with 
the  research  and  development 
expenditure  levels  for  pollution  control 
found  in  other  industries; 

(dj  The  potential  that  the  project  may 
yield  industrywide  pollution  control 
benefits; 

(e)  Whether  the  project  may  also 
improve  control  of  other  pollutants  of 
both  occupational  and  environmental 
significance; 

(f)  The  potential  effects  of  the  project 
on  energy  conservation;  and 

(g)  Other  non-air  quality  health  and 
environmental  considerations. 

§  57.604  Evaluation  of  projects. 

In  any  case  where  the  proposed 
research  and  development  project  is  to 
be  conducted  wholly  by  one  or  more 
smelter  owners,  the  owner’s  proposal 


shall  include  a  provision  for  the 
employment  of  a  qualified  independent 
engineering  firm  to  evaluate  and  prepare 
written  reports  at  least  annually  and,  in 
any  case,  on  each  completed  significant 
stage  of  the  program.  In  any  other  case, 
the  proposal  shall  contain  a  provision 
for  the  preparation  of  such  reports  by 
the  person  conducting  any  portion  of  the 
project.  All  reports  required  by  this 
paragraph  shall  be  submitted  to  EPA 
and  also  to  the  issuing  agency  if  it  is  not 
EPA. 

§  57.605  Consent. 

Each  NSO  shall  incorporate  by 
reference  a  binding  written  consent, 
signed  by  a  corporate  official 
empowered  to  do  so,  requiring  the 
smelter  owner  to: 

(a)  Carry  out  the  approved  research 
and  development  program; 

(b)  Grant  each  issuing  agency  and 
their  contractors  access  to  any 
information  or  data  employed  or 
generated  in  the  research  and 
development  program,  including  any 
process,  emissions,  or  financial  records 
which  such  agency  determines  are 
needed  to  evaluate  the  technical  or 
economic  merits  of  the  program; 

(c)  Grant  physical  access  to 
representatives  and  contractors  of  each 
issuing  agency  to  each  facility  at  which 
such  research  is  conducted; 

(d)  Grant  the  representatives  and 
contractors  of  EPA  and  the  issuing 
agency  reasonable  access  to  the  persons 
conducting  the  program  on  behalf  of  the 
smelter  owner  for  discussions  of 
progress,  interpretation  of  data  and 
results,  and  any  other  similar  purposes 
as  deemed  necessary  by  any  issuing 
agency. 

§  57.606  Confidentiality. 

The  provisions  of  section  114  of  the 
Act  and  40  CFR  Part  2  shall  govern  the 
confidentiality  of  any  data  or 
information  provided  to  EPA  under  this 
subpart. 

Subpart  G— Compliance  Schedule 
Requirements 

§  57.701  General  requirements. 

Each  NSO  shall  require  the  smelter 
owner  to  meet  all  of  the  requirements  of 
the  NSO  as  expeditiously  as  practicable. 
All  NSO  requirements  shall  be 
immediately  effective,  except  to  the 
extent  that  the  owner  is  able  to 
demonstrate  the  necessity  for  additional 
time.  For  requirements  not  immediately 
effective,  the  NSO  shall  provide 
increments  of  progress  and  schedules 
for  compliance.  The  schedules  set  forth 
in  this  subpart  represent  the  most 
expeditious  compliance  practicable  only 


for  those  smelters  which  do  not 
currently  have  the  equipment  or  systems 
required  by  this  part. 

§  57.702  Compliance  with  constant 
control  emission  limitation. 

Where  necessary,  each  NSO  shall 
require  the  smelter  owner  to  submit  to 
the  issuing  agency,  within  30  days  of  the 
effective  date  of  the  NSO,  a  proposed 
scheduled  for  compliance  with  the 
requirements  of  Subpart  C.  No  final 
compliance  date  shall  extend  beyond  14 
months  of  the  effective  date  of  the  NSO, 
except:  For  a  smelter  having  no  constant 
controls  installed  on  the  effective  date, 
or  where  the  smelter  operator 
demonstrates  that  special  circumstances 
require  more  time.  The  schedule  shall 
include  the  following  increments  of 
progress: 

(a)  The  date  by  which  contracts  will 
be  let  or  purchase  orders  issued  to 
accomplish  any  necessary  performance 
improvements: 

(b)  The  date  for  initiating  on-site 
construction  or  installation  of  necessary 
equipment; 

(c)  The  date  by  which  on-site 
construction  or  installation  of  equipment 
is  to  be  completed;  and 

(d)  The  date  for  achievement  of  final 
compliance  with  emission  limitations. 

§  57.703  Compliance  with  the 
supplementary  control  system 
requirements.  ^ 

(a)  Operations  of  existing  SCS.  Each 
NSO  shall  require  the  immediate 
operation  of  any  existing  supplementary 
control  system  and  the  assumption  of 
liability  for  violations  of  the  NAAQS  at 
existing  monitor  sites. 

(b)  Compliance  schedule  where  no 
SCS  exists.  Where  necessary,  the  NSO 
shall  also  require  compliance  with  the 
requirements  of  Subpart  D  to  be 
achieved  according  to  the  following 
schedule: 

(1)  Within  6  months  after  issuance  of 
the  NSO  the  smelter  shall  install  all 
operating  elements  of  the  system,  begin 
operating  the  system,  complete  all  other 
measures  specified  in  its  approved  SCS 
development  plan,  and  begin 
compliance  with  the  requirements  of 

§  57.404. 

(2)  Within  9  months  thereafter  the 
smelter  shall  submit  the  SCS  Report, 
assume  liability  for  all  violations  of  the 
NAAQS  within  its  designated  liability 
area,  and  comply  with  all  other 
requirements  of  Subpart  D. 

§  57.704  Compliance  with  fugitive 
emission  evaluation  and  control 
requirements. 

(a)  Plan  for  fugitive  emission  control. 
The  NSO  shall  provide  that  within  a 
reasonable  period  after  the  submission 
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of  the  report  on  the  fugitive  emission 
control  study  required  by  §  57.502(b),  the 
smelter  owner  shall  submit  to  the 
issuing  agency  for  its  approval  a 
proposed  fugitive  emission  control  plan, 
including  increments  of  progress,  for 
compliance  with  the  requirements  of 
§  §  57.501  and  57.503. 

(b)  SCS  Report.  If  the  fugitive 
emission  control  plan  submitted  under 
paragraph  (a)  of  this  section  proposes  to 
meet  the  requirements  of  §  §  57.501  and 
57.503  through  the  additional  use  of  a 
supplementary  control  system,  the  plan 
shall  demonstrate  that  the  use  of 
supplementary  controls  at  that  smelter 
to  prevent  violations  of  the  NAAQS 
resulting  from  fugitive  emissions  is 
practicable,  adequate,  reliable,  and 
enforceable.  The  plan  shall  contain 
increments  of  progress  providing  for 
completion  of  the  implementation  of 
each  additional  measure,  and  for 
corresponding  compliance  with  the 
requirements  of  paragraphs  (b)  and  (c) 
of  §  57.404,  within  four  months  of 
approval  of  the  plan  by  the  issuing 
agency.  The  plan  shall  also  provide  that 
within  three  months  after  completion  of 
implementation  of  those  additional 
measures,  the  smelter  shall  fully  comply 
with  the  requirements  of  §  §  57.401  and 
57.501  (including  the  assumption  of 
liability  for  violations  of  NAAQS  within 
its  designated  liability  area),  and  shall 
submit  an  additional  SCS  report  for  the 
approval  of  the  issuing  agency.  This 
additional  final  report  shall  correspond 
to  that  submitted  under  §  57.40(b)(2), 
except  that  it  need  not  contain  the  3 
month  study  described  in 

§  57.405(b)(2)(iii). 

(c)  NSO  amendment.  The 
amendments  of  the  NSO  required  under 
§  57.503  shall  be  effected  by  the  issuing 
agency  as  follows: 

(1)  With  respect  to  the  additional  use 
of  SCS,  upon  approval  or  promulgation 
of  the  plan  submitted  under  paragraph 

(a)  of  this  section  and  upon  approval  or 
promulgation  of  the  requirements  for  the 
system  described  in  the  additional  SCS 
Report  under  paragraph  (a)  of  this 
section: 

(2)  With  respect  to  the  additional  use 
of  engineering  techniques,  upon 
approval  or  promulgation  of  the 
compliance  schedule  required  by 
paragraph  (a)  of  this  section. 

Subpart  H— Waiver  of  Interim 
Requirement  for  Use  of  Continuous 
Emission  Reduction  Technology 

§  57.801  Purpose  and  scope. 

(a)  This  subpart  shall  govern  all 
proceedings  for  the  waiver  of  the  interim 
requirement  that  each  NSO  provide  for 
the  use  of  constant  controls. 


(b)  In  the  absence  of  specific 
provisions  in  this  subpart,  and  where 
appropriate,  questions  arising  at  any 
stage  of  the  proceeding  shall  be  resolved 
at  the  discretion  of  the  Presiding  Officer 
or  the  Administrator,  as  appropriate. 

§  57.802  Request  for  waiver. 

(a)  General.  (1)  Each  smelter  owner 
requesting  a  waiver  shall  compete,  sign 
and  submit  Appendix  A  to  this  part. 
Copies  of  Appendix  A  may  be  obtained 
from  any  EPA  Regional  Administrator, 
or  from  the  Director,  Division  of 
Stationary  Source  Enforcement  (EN- 
341),  United  States  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  D.C.  20460.  Claims  of 
confidentially  shall  be  made  as  provided 
in  §  57203. 

(2)  The  smelter  owner  shall  append  to 
the  completed  and  signed  Appendix  A 
full  copies  of  all  documents,  test  results, 
studies,  reports,  scientific  literature  and 
assessments  required  by  Appendix  A. 

To  the  extent  that  the  material  consists 
of  generally  available  published 
material,  the  smelter  owner  may  cite  to 
the  material  in  lieu  of  appending  it  to 
Appendix  A.  The  smelter  owner  shall 
specifically  designate  those  portions  of 
any  documents  relied  upon  and  the  facts 
or  conclusions  in  Appendix  A  to  which 
they  relate. 

(b)  Effect  of  submitting  incomplete 
application.  (1)  The  Administrator,  or  a 
person  designated  by  him  to  review 
applications  for  waivers,  may  advise  the 
smelter  owner  in  writing  whenever  he 
determines  that  additional  information 
is  needed  in  order  to  make  the  waiver 
eligibility  determinations  required  by 
Section  119(d)(2)  of  the  Act.  The  smelter 
owner  shall  promptly  supply  such 
information.  All  additional  information 
requested  under  this  paragraph  and  filed 
in  the  manner  required  by  paragraph  (d) 
shall  be  deemed  part  of  Appendix  A. 

(2)  Failure  to  comply  with  the 
requirements  of  paragraphs  (a)  and 
(b)(1)  of  this  section  shall  be  grounds  for 
denial  of  the  requested  waiver. 

(c)  Time  for  requesting  waivers.  Any 
request  for  a  waiver  must  be  submitted 
to  the  Administrator  by  the  smelter 
owner  at  the  time  of  the  initial 
application  for  an  NSO  from  the  State  or 
the  Administrator,  as  the  case  may  be. 

(d)  Submission  of  request.  A  copy  of 
Appendix  A  (plus  attachments)  which 
has  been  completed  for  the  purpose  of 
requesting  a  waiver  of  constant  control 
requirements  shall  be  filed  with  the 
Administrator,  addressed  as  follows: 

Director,  Division  of  Stationary  Source 

Enforcement  (EN-341),  U.S.  Environmental 

Protection  Agency,  401  M  St.,  SW., 

Washington,  D.C.  20460,  Attn:  Confidential 

Information  Unit. 


(e)  Eligibility.  No  smelter  shall  be 
eligible  for  consideration  under  this 
subpart  unless  no  constant  controls 
were  installed  at  that  smelter  as  of 
August  7, 1977. 

(f)  Criteria  for  Decision.  The 
Administrator  shall  grant  or  approve  a 
waiver,  whichever  is  appropriate,  for 
any  eligible  smelter  as  to  which  he  finds, 
in  accordance  with  the  methods  and 
procedures  specified  in  Appendix  A, 
that: 

(1)  The  sum  of  the  present  value  of  the 
smelter’s  future  net  cash  flow  (after 
installation  of  interim  constant  control 
equipment)  plus  its  terminal  value 
would  be  less  than  the  smelter’s 
liquidation  (salvage)  value;  or 

(2)  The  smelter’s  average  variable 
costs  at  all  relevent  levels  of  production 
(after  installation  of  interim  constant 
control  equipment)  would  exceed  the 
weighted  average  price  of  smelter  output 
for  one  year  or  more. 

§  57.803  Issuance  of  tentative 
determination;  notice. 

(a)  Tentative  determination.  (1)  The 
EPA  staff  shall  formulate  and  prepare: 

(1)  A  “Staff  Computational  Analysis,” 
using  the  financial  information 
submitted  by  the  smelter  owner  under 

§  57.802  to  evaluate  the  economic 
circumstances  of  the  smelter  for  which 
the  waiver  is  sought; 

(ii)  A  tentative  determination  as  to 
whether  an  interim  requirement  for  the 
use  of  constant  controls  would  be  so 
costly  as  to  necessitate  permanent  or 
prolonged  temporary  cessation  of 
operations  at  the  smelter  for  which  the 
waiver  is  requested.  The  tentative 
determination  shall  contain  a  “Proposed 
Report  and  Findings”  summarizing  the 
conclusions  reached  in  the  Staff 
Computational  Analysis,  discussing  the 
estimated  cost  of  interim  controls,  and 
assessing  the  effect  upon  the  smelter  of 
requiring  those  controls.  The  tentative 
determination  shall  also  contain  a 
proposed  recommendation  that  the 
waiver  be  granted  or  denied,  based 
upon  the  Proposed  Report  and  Findings, 
and  stating  any  additional 
considerations  supporting  the  proposed 
recommendation.  This  tentative 
determination  shall  be  a  public 
document. 

(2)  In  preparing  the  Proposed  Report 
and  Findings,  the  EPA  staff  shall 
attempt  to  the  maximum  extent  feasible 
to  avoid  revealing  confidential 
information  which,  if  revealed,  might 
damage  the  legitimate  business  interests 
of  the  applicant.  The  preceding  sentence 
notwithstanding,  the  tentative 
determination  shall  be  accompanied  by 
a  listing  of  all  materials  considered  by 
EPA  staff  in  developing  the  tentative 
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determination.  Subject  to  the  provisions 
of  §  57.814(a),  full  copies  of  all  such 
materials  shall  be  included  in  the 
administrative  record  under  §  57.814, 
except  that,  to  the  extent  the  material 
consists  of  published  material  which  is 
generally  available,  full  citations  to  that 
material  may  be  given  instead. 

(b)  Public  notice.  Public  notice  of 
EPA’s  tentative  determination  to  grant 
or  deny  an  application  for  a  waiver  shall 
be  given  by: 

(1)  Publication  at  least  once  in  a  daily 
newspaper  of  general  circulation  in  the 
area  in  which  the  smelter  is  located:  and 

(2)  Posting  in  the  principal  office  of 
the  municipality  in  which  the  smelter  is 
located. 

(c)  Individual  notice.  Individual  notice 
of  EPA’s  tentative  determination  to 
grant  or  deny  an  application  for  a 
waiver  shall  be  mailed  to  the  smelter 
owner  by  certified  mail,  return  receipt 
requested,  and  to  the  air  pollution 
control  agency  for  the  State  in  which  the 
smelter  is  located. 

(d)  Request  for  individual  notice.  EPA 
shall  mail  notice  of  its  tentative 
determination  to  grant  or  deny  an 
application  for  waiver  to  any  person 
upon  request.  Each  such  request  shall  be 
submitted  to  the  Administrator  in 
writing,  shall  state  that  the  request  is  for 
individual  notice  of  tentative 
determination  to  grant  or  deny  any 
application  for  a  waiver  under  section 
119(d)  of  the  Clean  Air  Act,  and  shall 
describe  the  notice  or  types  of  notices 
desired  [e.g.,  all  notices,  notices  for  a 
particular  Region,  notices  for  a 
particular  State,  notice  for  a  particular 
city). 

(e)  Form  of  notice.  The  notice  of 
tentative  determination  required  to  be 
distributed  under  paragraphs  (b),  (c), 
and  (d)  of  this  section  shall  include,  in 
addition  to  any  other  materials,  the 
following: 

(1)  A  summary  of  the  information 
contained  in  Appendix  A; 

(2)  The  tentative  determination 
prepared  under  paragraph  (a)  of  this 
section:  Provided,  That,  except  in  the 
case  of  the  smelter  owner,  a  summary  of 
the  basis  for  the  grant  or  denial  of  the 
waiver  may  be  provided  in  lieu  of  the 
formal  determinations  required  by 
paragraph  (a)(1)  of  this  section; 

(3)  A  brief  description  of  the 
procedures  set  forth  in  §  57.804  for 
requesting  a  public  hearing  on  the 
waiver  request,  including  a  statement 
that  such  request  must  be  filed  within  30 
days  of  the  date  of  the  notice: 

(4)  A  statement  that  written  comments 
on  the  tentative  determination^ 
submitted  to  EPA  within  60  days  of  the 
date  of  the  notice  will  be  considered  by 


EPA  in  making  a  final  decision  on  the 
application;  and 

(5)  The  location  of  the  administrative 
record  and  the  location  at  which 
interested  persons  may  obtain  further 
information  on  the  tentative 
determination,  including  a  copy  of  the 
index  to  the  record,  the  tentative 
determination  prepared  under  paragraph 

(a)  of  this  section,  and  any  other  non- 
confidential  record  materials. 

§  57.804  Request  for  hearing;  request  to 
participate  in  hearing. 

(a)  Request  for  hearing.  Within  30 
days  of  the  date  of  publication  or  receipt 
of  the  notice  required  by  §  57.803,  any 
person  may  request  the  Administrator  to 
hold  a  hearing  on  the  tentative 
determination  by  submitting  a  written 
request  containing  the  following: 

(1)  Identification  of  the  person 
requesting  the  hearing  and  his  interest  in 
the  proceeding; 

(2)  A  statement  of  any  objections  to 
the  tentative  determination;  and 

(3)  A  statement  of  the  issues  which 
such  person  proposes  to  raise  for 
consideration  at  such  hearing. 

(b)  Grant  or  denial  of  hearing; 
notification.  Whenever  (1)  the 
Administrator  has  received  a  written 
request  satisfying  the  requirements  of 
paragraph  (a)  of  this  section  which 
presents  genuine  issues  as  to  the  effect 
on  the  smelter  of  the  requirement  for  use 
of  constant  controls,  or  (2)  the 
Administrator  determines  in  his 
discretion  that  a  hearing  is  necessary  or 
appropriate,  the  Administrator  shall  give 
written  notice  of  his  determination  to 
each  person  requesting  such  hearing  and 
the  smelter  owner,  and  shall  provide 
public  notice  of  his  determination  in 
accordance  with  §  57.803(b).  If  the 
Administrator  determines  that  a  request 
filed  under  paragraph  (a)  of  this  section 
does  not  comply  with  the  requirements 
of  paragraph  (a)  or  does  not  present 

"  genuine  issues,  he  shall  give  written 
notice  of  his  decision  to  deny  a  hearing 
to  the  person  requesting  the  hearing. 

(c)  Form  of  notice  of  hearing.  Each 
notice  of  hearing  disseminated  under 
paragraph  (b)  of  this  section  shall 
contain: 

(1)  A  statement  of  the  time  and  place 
of  the  hearing; 

(2)  A  statement  identifying  the  place 
at  which  the  official  record  on  the 
application  for  waiver  is  located,  the 
hours  during  which  it  will  be  open  for 
public  inspection,  and  the  documents 
contained  in  the  record  as  of  the  date  of 
the  notice  of  hearing; 

(3)  The  due  date  for  filing  a  written 
request  to  participate  in  the  hearing 
under  paragraph  (d)  of  this  section; 


(4)  The  due  date  for  making  written 
submissions  under  §  57.805;  and 

(5)  The  name,  address,  and  office 
telephone  number  of  the  hearing  Clerk 
for  the  hearing. 

(d)  Request  to  participate  in  hearing. 
Each  person  desiring  to  participate  in 
any  hearing  granted  under  this  section, 
including  any  person  requesting  such  a 
hearing,  shall  file  a  written  request  to 
participate  with  the  Hearing  Clerk  by 
the  deadline  set  forth  in  the  notice  of 
hearing.  The  request  shall  include: 

(1)  A  brief  statement  of  the  interest  of 
the  person  in  the  proceeding; 

(2)  A  brief  outline  of  the  points  to  be 
addressed; 

(3)  An  estimate  of  the  time  required; 
and 

(4)  If  the  request  is  submitted  by  an 
organization,  a  nonbinding  list  of  the 
persons  to  take  part  in  the  presentation. 
As  soon  as  practicable,  but  in  no  event 
later  than  two  weeks  before  the 
scheduled  date  of  the  hearing,  the 
Hearing  Clerk  shall  make  available  to 
the  public  and  shall  mail  to  each  person 
who  asked  to  participate  in  the  hearing 
a  hearing  schedule. 

(e)  Effect  of  denial  of  or  absence  of 
request  for  hearing.  If  no  request  for  a 
hearing  is  made  under  this  section,  or  if 
all  such  requests  are  denied  under 
paragraph  (b)  of  this  section,  the 
tentative  determination  issued  under 

§  57.803  shall  be  treated  procedurally  as 
if  it  were  a  recommended  decision 
issued  under  §  57.811(b)(2),  except  that 
for  purposes  of  §  §  57.812  and  57.813  the 
term  “hearing  participant”  shall  be 
construed  to  mean  the  smelter  owner 
and  any  person  who  submitted 
comments  under  §  57.803(e)(4). 

§  57.805  Submission  of  written  comments 
on  tentative  determination. 

(a)  Main  comments.  Each  person  who 
has  filed  a  request  to  participate  in  the 
hearing  shall  file  with  the  Hearing  Clerk 
no  later  than  30  days  before  the 
scheduled  start  of  the  hearing  (or  such 
other  date  as  may  be  set  forth  in  the 
notice  of  hearing)  any  comments  which 
he  has  on  the  request  for  waiver  and 
EPA’s  tentative  determination,  based  on 
information  which  is  or  reasonably 
could  have  been  available  to  that  person 
at  the  time. 

(b)  Reply  comments.  Not  later  than 
two  weeks  after  a  full  transcript  of  the 
hearing  becomes  available  (or  such 
other  date  as  may  be  set  forth  in  the 
notice  of  hearing),  each  person  who  has 
filed  a  request  to  participate  in  the 
hearing  shall  file  with  the  Hearing  Clerk 
any  comments  he  may  have  on: 

(1)  Written  comments  submitted  by 
other  participants  pursuant  to  paragraph 
(a)  of  this  section; 
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(2)  Written  comments  submitted  in 
response  to  the  notice  of  hearing; 

(3)  Material  in  the  hearing  record;  and 

(4)  Material  which  was  not  and  could 
not  reasonably  have  been  available 
prior  to  the  deadline  for  submission  of 
main  comments  under  paragraph  (a)  of 
this  section. 

(c)  Form  of  comments.  All  comments 
should  be  submitted  in  quadruplicate 
and  shall  include  any  affidavits,  studies, 
tests  or  other  materials  relied  upon  for 
making  any  factual  statements  in  the 
comments. 

(d)  Use  of  comments.  (1)  Written 
comments  filed  under  this  section  shall 
constitute  the  bulk  of  the  evidence 
submitted  at  the  hearing.  Oral 
statements  at  the  hearing  should  be 
brief,  and  restricted  either  to  points  that 
could  not  have  been  made  in  written 
comments,  or  to  emphasizing  points 
which  are  made  in  the  comments,  but 
which  the  participant  believes  can  be 
more  forcefully  urged  in  the  hearing 
context. 

(2)  Notwithstanding  the  foregoing, 
within  two  weeks  prior  to  either 
deadline  specified  by  paragraph  (a]  of 
this  section  for  the  filing  of  main 
comments,  any  person  who  has  filed  a 
request  to  participate  in  the  hearing  may 
file  a  request  with  the  Presiding  Officer 
to  submit  all  or  part  of  his  main 
comments  orally  at  the  hearing  in  lieu  of 
submitting  written  comments.  The 
Presiding  Officer  shall,  within  one  week, 
grant  such  request  if  he  finds  that  such 
person  will  be  prejudiced  if  he  is 
required  to  submit  such  comments  in 
written  form. 

§  57.806  Presiding  Officer. 

(a)  Assignment  of  Presiding  Officer. 

(1)  The  Administrator  shall,  as  soon  as 
practicable  after  the  granting  of  a 
request  for  hearing  under  §  57.803: 

(1)  Appoint  a  Presiding  Officer  to  chair 
the  hearing  panel,  who  shall  be  either 
the  Assistant  Administrator  for  Air  and 
Waste  Management  or  the  Assistant 
Administrator  for  Enforcement;  or 

(ii)  Request  that  the  Chief 
Administrative  Law  Judge  assign  an 
Administrative  Law  Judge  as  Presiding 
Officer.  The  Chief  Administrative  Law 
Judge  shall  thereupon  make  the 
assignment. 

(2)  If  all  parties  to  the  hearing  waive 
their  right  to  have  the  Agency  or  an 
Administrative  Law  Judge  preside  at  the 
hearing,  the  Administrator  shall  appoint 
an  EPA  employee  having  the 
qualifications  of  a  Judicial  Officer  as 
defined  in  §  57.103  to  serve  as  Presiding 
Officer. 

(b)  Powers  and  duties  of  Presiding 
Officer.  It  shall  be  the  duty  of  the 
Presiding  Officer  to  conduct  a  fair  and 


impartial  hearing,  assure  that  the  facts 
are  fully  elicited,  and  avoid  delay.  The 
Presiding  Officer  shall  have  authority  to: 

(1J  Chair  and  conduct  administrative 
hearings  held  under  this  subpart; 

(2)  Administer  oaths  and  affirmations; 

(3)  Receive  relevant  evidence: 

Provided,  That  the  administrative 
record,  as  defined  in  §  57.814,  shall  be 
received  in  evidence; 

(4)  Consider  and  rule  upon  motions, 
dispose  of  procedural  requests,  and 
issue  all  necessary  orders; 

(5)  Hold  conferences  for  the 
settlement  or  simplification  of  the  issues 
or  the  expediting  of  the  proceedings;  and 

(6)  Do  all  other  acts  and  take  all 
measures  necessary  for  the  maintenance 
of  order  and  for  the  efficient,  fair  and 
impartial  conduct  of  proceedings  under 
this  subpart. 

§57.807  Hearing. 

(a)  Composition  of  hearing  panel.  The 
Presiding  Officer  shall  preside  at  the 
hearing  held  under  this  subpart.  An  EPA 
panel  shall  also  take  part  in  the  hearing. 
In  general,  the  membership  of  the  panel 
shall  consist  of  EPA  employees  having 
special  expertise  in  areas  related  to  the 
issues  to  be  addressed  at  the  hearing, 
including  economists  and  engineers.  For 
this  reason,  the  membership  of  the  panel 
may  change  as  different  issues  are 
presented  for  discussion. 

(b)  Additional  hearing  participants. 
Either  before  or  during  the  hearing,  the 
Presiding  Officer,  after  consultation  with 
the  panel,  may  request  that  a  person  not 
then  scheduled  to  participate  in  the 
hearing  (including  an  EPA  employee  or  a 
person  identified  by  any  scheduled 
hearing  participant  as  having  knowledge 
concerning  the  issues  raised  for 
discussion  at  the  hearing)  make  a 
presentation  or  make  himself  available 
for  cross-examination  at  the  hearing. 

(c)  Questioning  of  hearing 
participants.  The  panel  members  may 
question  any  person  participating  in  the 
hearing.  Cross-examination  by  persons 
other  than  panel  members  shall  not  be 
permitted  at  this  stage  of  the  proceeding 
except  where  the  Presiding  Officer 
determines,  after  consultation  with  the 
panel,  that  circumstances  compel  such 
cross-examination.  However,  persons  in 
the  hearing  audience,  including  other 
hearing  participants,  may  submit  written 
questions  to  the  Presiding  Officer  for  the 
Presiding  Officer  to  ask  the  participants, 
and  the  Presiding  Officer  may,  after 
consultation  with  the  panel,  and  in  his 
sole  discretion,  ask  these  questions. 

(d)  Submission  of  additional  material. 
Participants  in  the  hearing  shall  submit 
for  the  hearing  record  such  additional 
material  as  the  hearing  panel  may 
request  within  10  days  following  the 


close  of  the  hearing,  or  such  other  period 
of  time  as  is  ordered  by  the  Presiding 
Officer.  Participants  may  also  submit 
additional  information  for  the  hearing 
record  on  their  own  accord  within  10 
days  after  the  close  of  the  hearing. 

(e)  Transcript.  A  verbatim  transcript 
shall  be  made  of  the  hearing. 

§  57.808  Opportunity  for  Cross- 
examination. 

(a)  Request  for  cross-examination. 
After  the  close  of  the  panel  hearing 
conducted  under  this  part,  any 
participant  in  that  hearing  may  submit  a 
written  request  for  cross-examination. 
The  request  shall  be  received  by  EPA 
within  one  week  after  a  full  transcript  of 
the  hearing  becomes  available  and  shall 
specify: 

(1)  The  disputed  issue(s)  of  material 
fact  as  to  which  cross-examination  is 
requested.  This  shall  include  an 
explanation  of  why  the  questions  at 
issue  are  factual,  rather  than  of  an 
analytical  or  policy  nature;  the  extent  to 
which  they  are  in  dispute  in  the  light  of 
the  record  made  thus  far,  and  the  extent 
to  which  and  why  they  can  reasonably 
be  considered  material  to  the  decision 
on  the  application  for  a  waiver;  and 

(2)  The  person(s)  the  participant 
desires  to  cross-examine,  and  an 
estimate  of  the  time  necessary.  This 
shall  include  a  statement  as  to  why  the 
cross-examination  requested  can  be 
expected  to  result  in  full  and  true 
disclosure  resolving  the  issue  of  material 
fact  involved. 

(b)  Order  granting  or  denying  request 
for  cross-examination.  As  expeditiously 
as  practicable  after  receipt  of  all 
requests  for  cross-examination  under 
paragraph  (a)  of  this  section,  the 
Presiding  Officer,  after  consultation  with 
the  hearing  panel,  shall  issue  an  order 
either  granting  or  denying  each  such 
request,  which  shall  be  disseminated  to 
all  persons  requesting  cross- 
examination  and  all  persons  to  be  cross- 
examined.  If  any  request  for  cross- 
examination  is  granted,  the  order  shall 
specify: 

(1)  The  issues  as  to  which  cross- 
examination  is  granted; 

(2)  The  persons  to  be  cross-examined 
on  each  issue; 

(3)  The  persons  allowed  to  conduct 
cross-examination; 

(4)  Time  limits  for  the  examination  of 
witnesses;  and 

(5)  The  date,  time  and  place  of  the 
supplementary  hearing  at  which  cross- 
examination  shall  take  place.  In  issuing 
this  ruling,  the  Presiding  Officer  may 
determine  that  one  or  more  participants 
have  the  same  or  similar  interests  and 
that  to  prevent  unduly  repetitious  cross- 
examination,  they  should  be  required  to 
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choose  a  single  representative  for 
purposes  of  cross-examination.  In  such  a 
case,  the  order  shall  simply  assign  time 
for  cross-examination  by  that  single 
representative  without  identifying  the 
representative  further. 

(c)  Supplementary  hearing.  The 
Presiding  Officer  and  at  least  one 
member  of  the  original  hearing  panel 
shall  preside  at  the  supplementary 
hearing.  During  the  course  of  the 
hearing,  the  Presiding  Officer  shall  have 
authority  to  modify  any  order  issued 
under  paragraph  (b)  of  this  section.  A 
verbatim  transcript  shall  be  made  of  this 
hearing. 

(d)  Alternatives  to  cross-examination. 

(1)  No  later  than  the  time  set  for 
requesting  cross-examination,  a  hearing 
participant  may  request  that  alternative 
methods  of  clarifying  the  record  (such  as 
the  submittal  of  additional  written 
information)  be  used  in  lieu  of  or  in 
addition  to  cross-examination.  The 
Presiding  Officer  shall  issue  an  order 
granting  or  denying  such  request  at  the 
time  he  issues  (or  would  have  issued)  an 
order  under  paragraph  (b)  of  this 
section.  If  the  request  is  granted,  the 
order  shall  specify  the  alternative 
provided  and  any  other  relevant 
information  [e.g.,  the  due  date  for 
submitting  written  information). 

(2)  In  passing  on  any  request  for 
cross-examination  submitted  under 
paragraph  (a)  of  this  section,  the 
Presiding  Officer  may,  as  a  precondition 
to  ruling  on  the  merits  of  such  request, 
require  that  alternative  means  of 
clarifying  the  record  be  used  whether  or 
not  a  request  to  do  so  has  been  made 
under  the  preceding  paragraph.  The 
person  requesting  cross-examination 
shall  have  one  week  to  comment  on  the 
results  of  utilizing  such  alternative 
means,  following  which  the  Presiding 
Officer,  as  soon  as  practicable,  shall 
issue  an  order  granting  or  denying  such 
person’s  request  for  cross-examination. 

§  57.809  Ex  parte  communications. 

(a)  General.  (1)  No  interested  person 
outside  the  Agency  or  member  of  the 
Agency  trial  staff  shall  make  or 
knowingly  cause  to  be  made  to  any 
member  of  the  decisional  body  an  ex 
parte  communication  relevant  to  the 
merits  of  the  proceedings. 

(2)  No  member  of  the  decisional  body 
shall  make  or  knowingly  cause  to  be 
made  to  any  interested  person  outside 
the  Agency  or  member  of  the  Agency 
trial  staff  an  ex  parte  communication 
relevant  to  the  merits  of  the 
proceedings. 

(b)  Effect  of  receipt  of  ex  parte 
communication.  (1)  A  member  of  the 
decisional  body  who  receives  or  who 
makes  or  knowingly  causes  to  be  made 


a  communication  prohibited  by  this 
subsection  shall  place  in  the  record  all 
written  communications  or  memoranda 
stating  the  substance  of  all  oral 
communications  together  with  all 
written  responses  and  memoranda 
stating  the  substance  of  all  oral 
responses. 

(2)  Upon  receipt  by  any  member  of  the 
decisionmaking  body  of  an  ex  parte 
communication  knowingly  made  or 
knowingly  caused  to  be  made  by  a  party 
or  representative  of  a  party  in  violation 
of  this  section,  the  person  presiding  at 
the  stage  of  the  hearing  then  in  progress 
may.  to  the  extent  consistent  with 
justice  and  the  policy  of  the  Clean  Air 
Act,  require  the  party  to  show  cause 
why  its  claim  or  interest  in  the 
proceedings  should  not  be  dismissed, 
denied,  disregarded,  or  otherwise 
adversely  affected  on  account  of  such 
violation. 

(c)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  shall 
apply: 

(1)  “Agency  trial  staff’  means  those 
Agency  employees,  whether  temporary 
or  permanent,  who  have  been 
designated  by  the  Agency  as  available 
to  investigate,  litigate,  and  present  the 
evidence,  arguments  and  position  of  the 
Agency  in  the  evidentiary  hearing  or 
non-adversary  panel  hearing. 
Appearance  as  a  witness  does  not 
necessarily  require  a  person  to  be 
designated  as  a  member  of  the  Agency 
trial  staff; 

(2)  “Decisional  body”  means  any 
Agency  employee  who  is  or  may 
reasonably  be  expected  to  be  involved 
in  the  decisional  process  of  the 
proceeding  including  the  Administrator, 
Judicial  Officer,  Presiding  Officer,  the 
Regional  Administrator  (if  he  does  not 
designate  himself  as  a  member  of  the 
Agency  trial  staff),  and  any  of  their  staff 
participating  in  the  decisional  process. 

In  the  case  of  a  non-adversary  panel 
hearing,  the  decisional  body  shall  also 
include  the  panel  members  whether  or 
not  permanently  employed  by  the 
Agency; 

(3)  "Ex  parte  communication”  means 
any  communication,  written  or  oral, 
relating  to  the  merits  of  the  proceeding 
between  the  decisional  body  and  an 
interested  person  outside  the  Agency  or 
the  Agency  trial  staff  which  was  not 
originally  filed  or  stated  in  the 
administrative  record  or  in  the  hearing. 
Ex  parte  communications  do  not 
include: 

(i)  Communications  between  Agency 
employees  other  than  between  the 
Agency  trial  staff  and  the  member  of  the 
decisional  body; 

(ii)  Discussions  between  the 
decisional  body  and  either: 


(A)  Interested  persons  outside  the 
Agency,  or; 

(B)  The  Agency  trial  staff  if  all  parties 
have  received  prior  written  notice  of 
such  proposed  communications  and 
have  been  given  the  opportunity  to  be 
present  and  participate  therein. 

(4)  “Interested  person  outside  the 
Agency”  includes  the  smelter  owner, 
any  person  who  filed  written  comments 
in  the  proceeding,  any  person  who 
requested  the  hearing,  any  person  who 
requested  to  participate  or  intervene  in 
the  hearing,  any  participant  or  party  in 
the  hearing  and  any  other  interested 
person  not  employed  by  the  Agency  at 
the  time  of  the  communications,  and  the 
attorney  or  record  for  such  persons. 

§  57.810  Filing  of  Briefs,  Proposed 
Findings,  and  Proposed  Recommendations. 

Unless  otherwise  ordered  by  the 
Presiding  Officer,  each  hearing 
participant  may,  within  20  days  after 
reply  comments  are  submitted  under 
§  57.805(b),  or  if  a  supplemental  hearing 
for  the  purpose  of  cross-examination  has 
been  held  under  §  57.808(c),  within  20 
days  after  the  transcript  of  such 
supplemental  hearing  becomes 
available,  or  if  alternative  methods  of 
clarifying  the  record  have  been  used 
under  §  57.808(d),  within  20  days  after 
the  alternative  methods  have  been 
employed,  file  with  the  Hearing  Clerk 
and  serve  upon  all  other  hearing 
participants  proposed  findings  and 
proposed  recommendations  to  replace  in 
whole  or  in  part  the  findings  and 
recommendations  contained  in  the 
tentative  determination.  Any  such 
person  may  also  file,  at  the  same  time,  a 
brief  in  support  of  his  proposals, 
together  with  references  to  relevant 
pages  of  transcript  and  to  relevant 
exhibits.  Within  10  days  thereafter  each 
participant  may  file  a  reply  brief 
concerning  alternative  proposals.  Oral 
argument  may  be  held  at  the  discretion 
of  the  Presiding  Officer  on  motion  of  any 
hearing  participant  or  sua  sponte. 

§57.811  Recommended  Decision. 

As  soon  as  practicable  after  the 
conclusion  of  the  hearing,  one  or  more 
responsible  employees  of  the  Agency 
shall  evaluate  the  record  for  preparation 
of  recommended  decision  and  shall 
prepare  and  file  a  recommended 
decision  with  the  Hearing  Clerk.  The 
employee(s)  preparing  the  decision  will 
generally  be  members  of  the  hearing 
panel  and  may  include  the  Presiding 
Officer.  Such  employee(s)  may  consult 
with  and  receive  assistance  from  any 
member  of  the  hearing  panel  in  drafting 
a  recommended  decision  and  may  also 
delegate  the  preparation  of  the 
recommended  decision  to  the  panel  or  to 
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any  member  or  members  of  it.  This 
decision  shall  contain  the  same 
elements  as  the  tentative  determination. 
After  the  recommended  decision  has 
been  filed,  the  Hearing  Clerk  shall  serve 
a  copy  of  such  decision  on  each  hearing 
participant  and  upon  the  Administrator. 

§  57.812  Appeal  From  or  Review  of 
Recommended  Decision. 

(a)  Exceptions.  (1)  Within  20  days 
after  service  of  the  recommended 
decision,  any  hearing  participant  may 
take  exception  to  any  matter  set  forth  in 
such  decision  or  to  any  adverse  order  or 
ruling  of  the  Presiding  Officer  prior  to  or 
during  the  hearing  to  which  such 
participant  objected,  and  may  appeal 
such  exceptions  to  the  Administrator  by 
filing  them  in  writing  with  the  Hearing 
Clerk.  Such  exceptions  shall  contain 
alternative  findings  and 
recommendations,  together  with 
references  to  the  relevant  pages  of  the 
record  and  recommended  decision.  A 
copy  of  each  document  taking  exception 
to  the  recommended  decision  shall  be 
served  upon  every  other  hearing 
participant.  Within  the  same  period  of 
time  each  party  filing  exceptions  shall 
file  with  the  Administrator  and  shall 
serve  upon  all  hearing  participants  a 
brief  concerning  each  of  the  exceptions 
being  appealed.  Each  brief  shall  include 
page  references  to  the  relevant  portions 
of  the  record  and  to  the  recommended 
decision. 

(2)  Within  10  days  of  the  service  of 
exceptions  and  briefs  under  paragraph 

(a)(1)  of  this  section,  any  hearing 
participant  may  file  and  serve  a  reply 
brief  responding  to  exceptions  or 
arguments  raised  by  any  other  hearing 
participant  together  with  references  to 
the  relevant  portions  of  the  record, 
recommended  decision,  or  opposing 
brief.  Reply  briefs  shall  not,  however, 
raise  additional  exceptions. 

(b)  Sua  sponte  review  by  the 
Administrator.  Whenever  the 
Administrator  determines  sua  sponte  to 
review  a  recommended  decision,  notice 
of  such  intention  shall  be  served  upon 
the  parties  by  the  Hearing  Clerk  within 
30  days  after  the  date  of  service  of  the 
recommended  decision.  Such  notice 
shall  include  a  statement  of  issues  to  be 
briefed  by  the  hearing  participants  and  a 
time  schedule  for  the  service  and  filing 
of  briefs. 

(c)  Scope  of  appeal  or  review.  The 
appeal  of  the  recommended  decision 
shall  be  limited  to  the  issues  raised  by 
the  appellant,  except  when  the 
Administrator  determines  that 
additional  issues  should  be  briefed  or 
argued.  If  the  Administrator  determines 
that  briefing  or  argument  of  additional 
issues  is  warranted,  all  hearing 


participants  shall  be  given  reasonable 
written  notice  of  such  determination  to 
permit  preparation  of  adequate 
argument. 

(d)  Argument  before  the 
Administrator.  The  Administrator  may, 
upon  request  by  a  party  or  sua  sponte, 
set  a  matter  for  oral  argument.  The  time 
and  place  for  such  oral  argument  shall 
be  assigned  after  giving  consideration  to 
the  convenience  of  the  parties. 

§  57.813  Final  Decision. 

(a)  After  review.  As  soon  as 
practicable  after  all  appeal  or  other 
review  proceedings  have  been 
completed,  the  Administrator  shall  issue 
his  final  decision.  Such  a  final  decision 
shall  include  the  same  elements  as  the 
recommended  decision,  as  well  as  any 
additional  reasons  supporting  his 
decisions  on  exceptions  filed  by  hearing 
participants.  The  final  decision  may 
accept  or  reject  all  or  part  of  the 
recommended  decision.  The 
Administrator  may  consult  with  the 
Presiding  Officer,  members  of  the 
hearing  panel  or  any  other  EPA 
employee  in  preparing  his  final  decision. 
The  Hearing  Clerk  shall  file  a  copy  of 
the  decision  on  all  hearing  participants. 

(b)  In  the  absence  of  review.  If  no 
party  appeals  a  recommended  decision 
to  the  Administrator  and  if  the 
Administrator  does  not  review  it  sua 
sponte,  he  shall  be  deemed  to  have 
adopted  the  recommended  decision  as 
the  final  decision  of  the  Agency  upon 
the  expiration  of  the  time  for  filing  any 
exceptions  under  §  57.812(a). 

(c)  Timing  of  judicial  review.  For 
purposes  of  judicial  review,  final 
Agency  action  on  a  request  for  a  waiver 
of  the  interim  requirement  that  each 
NSO  provide  for  the  use  Of  constant 
controls  shall  not  occur  until  EPA 
approves  or  disapproves  the  issuance  of 
an  NSO  to  the  source  requesting  such  a 
waiver. 

§  57.814  Administrative  Record. 

(a)  Establishment  of  record.  (1)  Upon 
receipt  of  request  for  a  waiver,  an 
administrative  record  for  that  request 
shall  be  established,  and  a  Record  and 
Hearing  Clerk  appointed  to  supervise 
the  filing  of  documents  in  the  record  and 
to  carry  out  all  other  duties  assigned  to 
him  under  this  subpart. 

(2)  All  material  required  to  be 
included  in  the  record  shall  be  added  to 
the  record  as  soon  as  feasible  after  its 
receipt  by  EPA.  All  material  in  the 
record  shall  be  appropriately  indexed. 
The  Hearing  Clerk  shall  make 
appropriate  arrangements  to  allow 
members  of  the  public  to  copy  all  non- 
confidential  record  materials  during 
normal  EPA  business  hours. 


(3)  Confidential  record  material  shall 
be  indexed  under  (2).  Confidential 
record  material  shall,  however,  be 
physically  maintained  in  a  separate 
location  from  public  record  material. 

(4)  Confidential  record  material  shall 
consist  of  the  following: 

(i)  Any  material  submitted  pursuant  to 
§  57.802  for  which  a  proper  claim  of 
confidentiality  has  been  made  under 
section  114(c)  of  the  Act  and  40  CFR 
Part  2;  and 

(ii)  The  Staff  Computational  Analysis 
prepared  under  §  57  803. 

(b)  Recbrd  for  issuing  tentative 
determination.  The  administrative 
record  for  issuing  the  tentative 
determination  required  by  §  57.803  shall 
consist  of  the  material  submitted  under 
§  57.802  and  any  additional  materials 
supporting  the  tentative  determination. 

(c)  Record  for  acting  on  requests  for 
cross-examination.  The  administrative 
record  for  acting  on  requests  for  cross- 
examination  under  §  57.808  shall  consist 
of  the  record  for  issuing  the  tentative 
determination,  all  comments  timely 
submitted  under  §  §  57.803(e)(4)  and 
57.805,  the  transcript  of  the  hearing,  and 
.any  additional  material  timely 
submitted  under  §  57.807(d). 

(d)  Record  for  preparation  of 
recommended  decision.  The 
administrative  record  for  preparation  of 
the  recommended  decision  required  by 
§  57.811  shall  consist  of  the  record  for 
acting  on  requests  for  cross- 
examination,  the  transcript  of  any 
supplementary  hearing  held  under 

§  57.808(c),  any  materials  timely 
submitted  in  lieu  of  or  in  addition  to 
cross-examination  under  §  57.808(d), 
and  all  briefs,  proposed  findings  of  fact 
and  proposed  recommendations  timely 
submitted  under  §  57.810. 

(e)  Record  for  issuance  of  final 
decision.  (1)  Where  no  hearing  has  been 
held,  the  administrative  record  for 
issuance  of  the  Administrator’s  final 
decision  shall  consist  of  the  record  for 
issuing  the  tentative  determination,  any 
comments  timely  submitted  under 

§  57.803(e)(4),  any  briefs  or  reply  briefs 
timely  submitted  under  §  57.812(a) 
through  (c),  and  the  transcript  of  any 
oral  argument  granted  under  §  57.812(d). 

(2)  Where  a  hearing  has  been  held,  the 
administrative  record  for  issuance  of  the 
Administrator’s  final  decision  shall 
consist  of  the  record  for  preparation  of 
the  recommended  decision,  any  briefs  or 
reply  briefs  submitted  under  §  57.812(a) 
through  (c),  and  the  transcript  of  any 
oral  argument  granted  under  §  57.812(d). 

§  57.815  State  Notification. 

The  Administrator  shall  give  notice  of 
the  final  decision  in  writing  to  the  air 
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■pollution  control  agency  of  the  State  in 
which  the  smelter  is  located. 

§  57.816  Effect  of  Negative 
Recommendation. 

No  waiver  of  the  interim  requirement 
for  the  use  of  constant  controls  shall  be 
granted  by  the  Administrator  or  a  State 
in  the  absence  of  a  positive 
recommendation  by  the  Administrator 
that  such  a  waiver  be  granted. 

Appendix  A — Primary  Nonferrous  Smelter 
Order  (NSO)  Application 

Instructions 

1.  General  Instructions 

1.1  Purpose  of  the  Application 

1.2  NSO  Economic  Capability  Tests 

1.3  Confidentiality 

1.4  Data  Entry 

1.5  Use  of  Exhibits 

2.  NSO  Financial  Reporting  Overview 

2.1  Revenue  and  Cost  Assignment 

2.2  Transfer  Prices  on  Affiliated  Party 
Transactions 

2.3  Forecasting  Requirements 

2.4  EPA  Furnished  Forecast  Data 

2.5  Applicant  Generated  Forecasts 

2.6  Depreciation 

Detailed  Instructions  for  Each  Schedule 

A.1  Constant  Controls  Forecast  Summary 

A. 2  Interim  Controls  Forecast  Summary 

B. l  Historical  Profit  and  Loss  Summary 

B.l.a  Supplemental  Historical  Revenue  Data 

B.l.b  Supplemental  Historical  Cost  Data 

B.2  Historical  Capital  Investment  Summary 

B. 2.a  Cash  Proceeds  from  Liquidation 

C. l  Constant  Controls  Forecast  Profit  and 

Loss  Summary 

C.l.a  Supplemental  Constant  Controls 
Revenue  Data 

C.l.b  Supplemental  Constant  Controls  Cost 
Data 

C. 2  Constant  Controls  Sustaining  Capital 

Investment  Summary 

D. l  Interim  Controls  Forecast  Profit  and 

Loss  Summary 

D.l  .a  Supplemental  Interim  Controls 
Revenue  Data 

D.l.b  Supplemental  Interim  Controls  Cost 
Data 

D.2  Interim  Controls  Sustaining  Capital 
Investment  Summary 

1.  General  Instructions 

1.1  Purpose  of  the  Application 

This  application  provides  financial 
reporting  schedules  and  the 
accompanying  instructions  for  EPA’s 
determination  of  eligibility  for  a 
nonferrous  smelter  order  (NSO),  and  for 
a  waiver  of  the  interim  constant  controls 
requirement  of  an  NSO.  Although  the 
determination  of  eligibility  for  an  NSO  is 
prerequisite  for  the  determination  of  a 
waiver,  Appendix  A,  as  a  matter  of 
convenience  to  applicants,  includes  both 
the  NSO  and  waiver  tests  and  reporting 
schedules. 

In  order  to  support  an  NSO  eligibility 
determination,  the  applicant  must 
submit  operating  and  financial  data  as 


specified  by  the  schedules  included  in 
this  application.  Specific  instructions  for 
completing  each  schedule  are  provided 
in  subsequent  sections  of  the 
instructions.  In  general,  applicants  must 
provide: 

(a)  Annual  income  statements, 
balance  sheets  and  supporting  data 
covering  the  five  most  recent  fiscal 
years  for  the  smelter  for  which  the  NSO 
is  requested. 

(b)  Forecasts  of  operating  revenues, 
operating  costs,  net  income  from 
operations  and  capital  investments  for 
the  firm’s  smelter  operations  subject  to 
this  application,  on  the  basis  of 
anticipated  smelter  operations  after 
installing  additional  pollution  control 
facilities  required  to  comply  with  the 
smelter’s  SIP  emission  limitations. 

(c)  For  smelters  applying  for  a  waiver 
of  interim  constant  controls,  forecasts  of 
operating  revenues,  operating  costs,  and 
capital  investments  for  the  firm’s 
smelter  operations  prepared  on  the  basis 
of  anticipated  smelter  operations  after 
installing  additional  pollution  control 
facilities  required  to  comply  with 
interim  constant  control  requirements. 

1.2  NSO  Economic  Capability  Tests 

EPA  will  evaluate  eligibility  for  an 
NSO  or  for  a  waiver  of  the  interim 
constant  control  requirement  by  the 
following  tests  of  an  applicant’s 
economic  capability  to  undertake 
additional  pollution  control 
expenditures.  The  test  for  NSO 
eligibility  employs  a  present  value 
approach  for  determining  an  applicant’s 
economic  capability  to  implement  a 
system  of  constant  control  technology 
that  will  achieve  full  compliance  with 
SIP  emission  limitations.  The  tests  for 
the  waiver  of  the  interim  constant 
control  requirements  employ  variable 
costing  and  discounted  cash  flow 
standards  for  evaluating  an  applicant’s 
economic  capability  to  implement  those 
requirements.  The  period  of  analysis  for 
these  tests  shall  be  1980  through  1986, 
inclusive  or  yearly  to  include  a  period  of 
two  full  years  following  completion  and 
startup  of  the  pollution  control  system. 
All  references  to  1980  to  1986  shall  be 
interpreted  accordingly  and  all 
additional  years  shall  be  reported. 

1.2.1  Net  Income  Test.  Each 
applicant  must  establish  that  firm  is  not 
economically  capable  of  implementing  a 
system  of  production  and/or  constant 
control  technology  that  will  achieve  full 
compliance  with  SIP  emission  limitation 
standards. 

Inadequate  economic  capability  is 
defined  in  this  test  as  an  inability  to 
undertake  the  required  installation  of 
new,  or  modification  to  existing 
production  and/or  constant  control 


facilities  without  reducing  the  present 
value  of  the  smelters  net  income  and 
terminal  value  below  the  smelter’s 
current  salvage  value  under  an  orderly 
plan  of  liquidation. 

1.2.2  Temporary  Waiver  from 
Interim  Controls.  Applicants  that  do  not 
have  an  existing  constant  controls 
system  may  apply  for  a  waiver  from 
requirements  for  the  interim  controls. 
Applicants  will  be  eligible  for  a. 
temporary  waiver  from  the  interim 
constant  control  requirement  if  they  can 
establish  pursuant  to  the  procedures  in 
this  application  that  the  imposition  of 
such  control  requirements  would 
economically  necessitate  closure  of  the 
smelter  facility  for  a  period  of  one  year 
or  longer.  The  economic  justification  for 
a  non-permanent  closure  under  this 
temporary  waiver  test  is  defined  as  a 
situation  in  which  the  smelter’s 
projected  operating  revenues  for  one  or 
more  years  within  the  forecast  period 
are  inadequate  to  cover  variable 
operating  costs  anticipated  after 
installing  the  required  interim  control 
technology.  Temporary  waivers  will  be 
granted  for  only  the  period  of  time  over 
which  applicants  can  establish  an 
inability  by  the  firm  to  cover  its  variable 
operating  costs.  Interim  control  waiver 
requests  based  on  the  smelter’s 
projected  inability  to  earn  adequate 
income  after  installation  of  interim 
pollution  control  equipment  will  be 
subject  to  the  permanent  waiver  test. 

1.2.3  Permanent  Waiver  from 
Interim  Controls.  Applicants  without  an 
existing  constant  controls  system  will  be 
eligible  for  a  full  waiver  from  the  interim 
use  of  such  controls  if  they  can  establish 
pursuant  to  the  procedure  in  this 
application  that  an  imposition  of  interim 
control  requirements  would  necessitate 
permanent  closure  of  the  smelter. 
Economic  justification  for  a  permanent 
closure  is  defined  as  a  situation  in 
which  the  present  value  of  future  cash 
flows  anticipated  from  the  smelter  after 
installing  the  required  interim  control 
technology  are  less  than  the  smelter’s 
current  salvage  value  under  an  orderly 
plan  of  liquidation. 

1.2.4  EPA  Contact  for  NSO  Inquiries. 
Inquiries  concerning  this  portion  of  the 
requirements  for  NSO  application 
should  be  addressed  to  David  M. 
Rochlin,  Environmental  Protection 
Agency,  EN  341,  401  M  Street  SW., 
Washington,  D.C.  20460. 

1.2.5  Certification.  The  NSO 
Certification  Statement  must  be  signed 
by  an  authorized  officer  of  the  applicant 
firm. 

1.3  Confidentiality 

Applicants  may  request  that 
information  contained  in  this 
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application  be  treated  as  confidential. 
Agency  regulations  concerning  claims  of 
confidentiality  of  business  information 
are  contained  in  40  CFR  Part  2,  Subpart 
B  (41  FR  36902  et  seq.,  September  1, 

1976,  as  amended  by  43  FR  39997  et  seq., 
September  8, 1978).  The  regulations 
provide  that  a  business  may,  if  it 
desires,  assert  a  business  confidentiality 
claim  covering  part  or  all  of  the 
information  furnished  to  EPA.  The  claim 
must  be  made  at  the  same  time  the 
applicable  information  is  submitted.  The 
manner  of  asserting  such  claims  is 
specified  in  40  CFR  2.203(b).  Information 
covered  by  such  a  claim  will  be  handled 
by  the  Agency  in  accordance  with 
procedures  set  forth  in  the  Subpart  B 
regulations.  No  information  will  be 
disclosed  by  EPA  as  to  which  a  claim  of 
confidentiality  has  been  made  except  to 
the  extent  of  and  in  accordance  with  40 
CFR  Part  2,  Subpart  B.  However,  if  no 
claim  of  confidentiality  is  made  when 
information  is  furnished  to  EPA,  the 
information  may  be  made  available  to 
the  public  without  notice  to  the 
business.  < 

1.4  Data  Entry 

1.4.1  Rounding.  All  amounts 
(including  both  dollar  values  and 
physical  units)  reported  in  the  schedules 
and  exhibits  accompanying  this 
application  must  be  rounded  to  the 
nearest  thousand  and  expressed  in 
thousands  of  dollars  or  units  unless 
otherwise  indicated  in  the  instructions. 

1.4.2  Estimates.  Where  an 
applicant’s  records  cannot  produce  the 
specific  data  required  by  this 
application,  the  use  of  estimates  will  be 
allowed  if  a  meaningful  estimate  can  be 
made  without  significant  distortion  of 
the  reported  results.  Data  estimates 
must  be  supported  by  attaching  on  a 
separate  sheet  of  paper  as  a  part  of 
Exhibit  B  an  explanation  identifying 
where  such  estimates  are  used  and 
showing  explicitly  how  the  estimates 
were  made. 

1.4.3  Missing  Data.  Applicants  must 
provide,  where  applicable,  all  operating 
and  financial  data  requested  by  this 
application.  Only  substantially  complete 
applications  can  be  accepted  for 
processing  by  the  Agency.  Questions 
concerning  data  entries  for  which 
information  is  not  provided  by,  or 
cannot  reasonably  be  estimated  from, 
the  applicant’s  existing  accounting 
records  should  be  addressed  to  the  EPA 
Contact  for  NSO  Inquiries. 

1.5  Use  of  Exhibits 

In  addition  to  data  required  by  the 
schedules  included  in  this  application, 
the  following  information  must  be 
attached  as  exhibits. 


1.5.1  Exhibit  A.  Background 
information  on  the  firm’s  organizational 
structure  and  its  associated  accounting 
and  financial  reporting  systems  for 
primary  nonferrous  activities.  This 
information  should  include,  where 
applicable,  the  firm’s: 

(a)  Operating  association  with  and 
ownership  control  in  consolidated 
subsidiaries,  unconsolidated 
subsidiaries,  joint  ventures  and  other 
affiliated  companies. 

(b)  Organizational  subdivision  of  its 
primary  nonferrous  activities  into  profit 
centers,  cost  centers  and/or  related 
financial  reporting  entities  employed  to 
control  the  operation  of  its  mines, 
concentrators,  smelters,  refineries  and 
other  associated  facilities. 

(c)  Material  and  product  flows  among 
the  smelter  subject  to  this  NSO 
application,  other  integrated  facilities 
and  its  affiliated  suppliers  and/or 
customers.  In  the  case  of  integrated 
facilities,  applicants  should  provide 
process  flow  diagrams  depicting  the 
operating  interrelationships  among  its 
mines,  concentrators,  smelters, 
refineries  and  other  integrated  facilities. 
For  both  integrated  and  nonintegrated 
facilities,  applicants  also  should 
describe  the  proportion  contributed  to 
its  primary  nonferrous  activities  by 
material  purchases  from  and  product 
sales  to  affiliated  suppliers  and 
customers. 

(d)  Annual  operating  capacity  over 
the  five  most  recent  fiscal  years  for  the 
smelter  subject  to  this  application  and 
the  firm’s  other  nonferrous  facilities. 
Operating  capacity  should  be  defined  in 
terms  of  the  total  quantity  of  throughput 
that  could  have  been  processed  with  the 
available  facilities  after  giving 
appropriate  allowance  to  normal 
downtime  requirements  for  maintenance 
and  repairs.  Operating  capacity  data 
also  should  consider  both  capacity 
balancing  requirements  among 
processing  steps  and  annual  processing 
yield  rates  attainable  for  each  facility. 

(e)  Weighted  average  analysis  of 
concentrates  processed  and  tonnage 
produced  annually  over  each  of  the  five 
most  recent  fiscal  years  by  the  smelter 
subject  to  this  application.  The 
operators  of  integrated  facilities  also 
should  provide  annual  data  over  the 
five-year  period  on  both  the  sources  of 
and  a  weighted  average  analysis  of 
concentrates  and  ores  processed  and 
tonnage  produced  by  individual  profit 
centers. 

(f)  Accounting  system  and  policies  for 
recording  investment  expenditures, 
operating  revenues,  operating  costs  and 
income  taxes  associated  with  its 
primary  nonferrous  activities. 
Applicants  also  should  provide  a 


complete  description  of  allocation 
techniques  employed  for  assigning 
investments,  revenues,  costs  and  taxes 
to  individual  profit,  cost  or  departmental 
centers  for  which  costs  are  accumulated. 
Applicants  should  further  indicate  the 
relationship  of  cost  and/or  departmental 
accounting  entities  to  the  firm’s 
established  profit  centers. 

(g)  Annual  and  five-year  operating 
and  capital  expenditure  plans  (or 
budgets)  by  individual  nonferrous  profit 
center.  These  documents  should  include 
previous  plans  prepared  for  the  five 
preceding  fiscal  years  as  well  as  the 
current  one-year  and  five-year  operating 
and  capital  expenditure  plans.  At  least 
the  current  one-year  and  five-year  plans 
should  provide  a  specific  breakdown  of 
investment  expenditures  and  operating 
costs  associated  with  the  operation  and 
maintenance  of  each  profit  center’s 
existing  and  proposed  pollution  control 
facilities. 

1.5.2  Exhibit  B.  Supplemental 
description  and  explanation  of  items 
appearing  in  the  financial  reporting 
schedules. 

1.5.3  Exhibit  C.  Financial  data 
documentation.  Applicants  must 
document  annual  balance  sheet,  income 
statement  and  supporting  data  reported 
for  the  firm’s  preceding  five  fiscal  years 
or  for  that  portion  of  the  past  five  years 
during  which  the  firm  engaged  in 
smelter  operations.  This  documentation 
should  be  provided  by  attaching  to  the 
application: 

(a)  SEC  10-K  reports  filed  by  the 
parent  corporation  and  its 
unconsolidated  subsidiaries  for  each  of 
the  preceding  five  fiscal  years. 

(b)  Certified  financial  statements 
prepared  (a)  on  a  consolidated  basis  for 
the  parent  corporation  and  its 
consolidated  subsidiaries  and  (b)  for  the 
firm’s  unconsolidated  subsidiaries  and 
affiliates.  This  requirement  may  be 
omitted  for  those  years  in  which  SEC 
10-K  reports  have  been  attached  to  this 
Exhibit. 

(c)  Business  Segment  Information 
reports  filed  with  the  Securities  and 
Exchange  Commission  by  the  firm  and 
its  unconsolidated  subsidiaries  for  each 
of  the  preceding  five  years  (as 
available). 

2.  NSO  Financial  Reporting  Overview 

2.1  Revenue  and  Cost  Assignment. 
The  amounts  assigned  to  operations  of 
the  smelter  subject  to  this  NSO 
application  should  include  (1)  revenues 
and  costs  directly  attributable  to  the 
smelter’s  operating  activities  and  (2) 
indirect  operating  costs  shared  with 
other  segments  of  the  firm  to  the  extent 
that  a  specific  causal  and  beneficial 
relationship  can  be  identified  for  the 
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allocation  of  such  costs  to  the  smelter. 

Do  not  allocate  revenues  and  costs 
associated  with  central  administrative 
activities  for  which  specific  causal  and 
beneficial  relationships  to  the  activities 
of  the  smelter  cannot  be  established. 
Nonallocable  items  include,  but  are  not 
restricted  to,  amounts  such  as  dividend 
and  interest  income  on  centrally 
administered  portfolio  investments, 
central  corporate  administrative  office 
expenses  and  interest  on  long-term  debt 
financing  arrangements.  Provide  a 
detailed  explanation  of  amounts 
classified  as  nontraceable  on  a  separate 
schedule  and  attach  as  part  of  Exhibit  B. 

2.2  Transfer  Prices  on  Affilitated 
Party  Transactions.  Certain  transactions 
by  the  smelter  subject  to  an  NSO 
application  may  reflect  sales  to  or 
purchases  from  “affiliated”  customers  or 
suppliers  with  whom  the  smelter  has  a 
common  bond  of  ownership  and/or 
managerial  control.  In  preparing  this 
application,  affiliated  party  transactions 
shall  be  defined  as  transactions  with 
any  entity  that  the  firm,  or  its  owners, 
controls  directly  or  indirectly  either 
through  an  ownership  of  10  percent  or 
more  of  the  entity’s  voting  interests  or 
through  an  exercise  of  managerial 
responsibility.  Applicants  must  attach 
as  part  of  Exhibit  B  supporting 
schedules  explaining  the  pricing  policies 
established  on  affilitated  party 
transactions  incorporated  in  the 
financial  reporting  schedules. 

Prices  on  inter-segment  material  and 
product  transfers  within  a  firm,  or  on 
external  purchases  from  and  sales  to 
other  affiliated  suppliers  and  customers, 
may  differ  from  the  prices  on 
comparable  transactions  with 
unaffiliated  suppliers  and  customers.  In 
this  event,  applicants  also  should 
present  in  the  Exhibit  B  supporting 
schedules  and  incorporate  in  the  NSO 
financial  reporting  schedules 
appropriate  adjustments  for  restating 
affiliated  party  transactions.  Affiliated 
party  transactions  should  be  restated  at 
either  (a)  equivalent  prices  on 
comparable  transactions  with 
unaffiliated  parties  if  such  price 
quotations  can  be  obtained  or  (b)  prices 
that  provide  the  selling  entity  with  a 
normal  profit  margin  above  its  cost  of 
sales  if  a  meaningful  comparison  with 
unaffiliated  transaction  prices  cannot  be 
established.  A  “normal”  profit  margin 
should  be  defined  as  the  gross  operating 
profit  per  dollar  of  operating  revenue 
that  will  provide  an  after-tax  rate  of 
return  on  permanent  capital  (long-term 
assets  less  current  liabilities]  of  no  more 
than  eight  percent. 

2.3  Forecasting  Requirements. 
Applicants  must  provide  the  Agency 


with  financial  forecasts  (Schedules  C.l 
and  C.2)  covering  the  period  from  fiscal 
years  1980  through  1986  or  yearly  to 
include  a  period  of  two  full  years 
following  completion  and  startup  of  the 
pollution  control  system.  All  references 
to  1980  to  1986  shall  be  interpreted 
accordingly  and  all  additional  years 
shall  be  reported  reflecting  applicant 
expectations  about  future  smelter 
operations  if  additional  constant 
controls  are  required  to  comply  with  SIP 
sulfur  dioxide  emission  limitations. 

Applicants  requesting  either  a 
temporary  or  permanent  waiver  from 
interim  constant  control  requirements 
also  must  provide  an  additional  set  of 
financial  forecasts  (Schedule  D.l  and 
D.2]  reflecting  anticipated  smelter 
operations  with  the  installation  of  such 
controls. 

It  is  recognized  that  some  line  items 
may  be  the  same  under  both  cases.  On 
the  other  hand,  production  interruptions 
or  curtailments  due  to  the  installation  of 
additional  pollution  control  facilities 
may  require  adjustments  to  certain 
revenue  and'cost  estimates  in  the 
respective  control  cases.  The 
installation  of  additional  pollution 
control  facilities  that  involve  process 
changes  in  the  smelter’s  operations  also 
may  require  specific  forecasts  by 
applicants  of  associated  impacts  on 
incremental  operating  revenues  and 
costs. 

Applicants  should  make  their 
financial  forecasts  in  terms  of  nominal 
dollar  estimates.  Forecasts  of  selected 
parameters  provided  by  EPA  will 
furnish  guidelines  to  an  applicant  in 
preparing  part  of  the  required  cost  and 
revenue  estimates.  In  particular,  refined 
copper,  zinc  and  lead  price  indices 
provided  in  nominal-dollar  terms  should 
be  used  directly  by  the  applicant  as 
given — i.e.,  the  stipulated  price 
estimates  should  not  be  inflated.  In  all 
.cases  applicants  should  disclose  the 
index  applied  to  their  revenue  and  cost 
forecasts. 

2.4  EPA  Furnished  Forecast  Data:  In 
making  projections  of  the  period  1980 
through  1986.  applicants  should,  except 
as  noted  below,  use  the  following 
indices  provided  by  EPA.  These  indices 
are  available  in  the  rulemaking  docket, 
or  from  the  INFORMATION  CONTACT 
noted  in  the  Federal  Register.  The 
indices  are: 

(a)  Aggregate  industry  production  of 
copper,  lead  and  zinc. 

(b)  Average  capacity  utilization 
factors  for  primary  nonferrous  metal 
producers. 

(c)  Refined  prices  for  copper,  lead  and 
zinc. 

(d)  Wage  indices  for  manufacturing 
labor.  These  indices  are  to  be  used  only 


for  estimating  wage  increases  after  the 
expiration  of  the  applicant’s  current 
labor  agreements.* 

(e)  Gross  National  Product  price 
deflator.* 

(f)  Weighted  average  cost  of  capital 
for  nonferrous  metal  producers.  The 
applicant  may,  in  lieu  of  this  estimate, 
use  its  own  weighted  cost  of  capital 
estimate,  provided  that  it  is  generated 
according  to  accepted  financial  theory 
and  is  fully  documented  as  part  of 
Exhibit  B. 

(g)  Energy  Price  Indices.  The  applicant 
should  use  the  index  in  Table  3  *  for  the 
appropriate  product  and  year  to 
calculate  the  rate  of  price  increase  for 
each  energy  product  for  the  period 
following  the  expiration  of  existing 
contracts.  Where  contracts  expire 
during  the  calendar  year,  prices  should 
be  calculated  by  rounding  to  the  nearest 
quarter  and  interpolating  to  the  next 
calendar  year  if  necessary.  The 
applicant  may  use  instead  any 
reasonable  projection  made  by  its  own 
supplier  of  that  energy  product, 
providing  the  projection  is  fully 
documented  as  part  of  Exhibit  B.  EPA  or 
supplier  indices  are  to  be  used  by  the 
applicant  only  for  periods  after  the 
expiration  of  current  contracts. 

2.5  Applicant  Generated  Forecasts: 
Within  the  specified  limitations, 
applicants  may  employ  any  reasonable 
method  of  forecasting  by-product,  co¬ 
product  and  other  prices  not  provided 
by  the  Agency.  The  method  selected 
should  be  explained  and  unit  prices  or 
costs  provided  where  applicable.  The 
forecast  elements  should  be  compatible 
with  an  applicant’s  historical  cost  and 
revenue  elements  to  permit  direct 
comparisons  of  historical  and  forecasted 
data.  Applicants  should  attach  as  part  of 
Exhibit  B  appropriate  schedules 
explaining  variances  between 
forecasted  and  historical  unit  costs  for 
the  smelter. 

An  acceptable  method  of  forecasting 
by-product  (e.g.,  gold  and  silver)  prices 
would  be  to  (a)  compute  an  average  of 
the  1978  constant-dollar  equivalents  to  a 
by-product’s  1973-1979  prices  and  (b) 
inflate  the  average  price  by  the 
forecasted  general  rate  of  inflation  for 
each  successive  year  over  the  1980-1986 
forecast  period.  Similarly,  concentrate 
prices  could  be  estimated  by  applying 
forecasts  of  the  appropriate  refined 
price  index  to  typical  contractual  terms 
indicated  for  1979  purchases  from 
unaffiliated  suppliers. 


*  This  information  appears  in  “Energy  Price 
Indices.  Manufacturing  Wages  Indices,  and  Cross 
National  Product  Deflators.  1980-1986,"  an  EPA 
report  available  in  the  docket  or  from  the 
INFORMATION  CONTACT  listed  in  the  Federal 
Register  notice. 
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To  the  maximum  extent  practicable, 
by-product,  co-product  and  (when 
applicable)  unaffiliated  concentrate 
prices  should  be  stated  at  market  prices 
adjusted  to  f.o.b.  smelter.  Adjustments 
to  these  pricing  bases  should  be  made  to 
reflect  differences  in  grades  and  types  of 
production.  All  adjustments  should  be 
consistent  with  expected  sales,  grades 
and  types  of  concentrate  processes. 
Applicants  should  attach  as  part  of 
Exhibit  B  schedules  describing  and 
explaining  the  methods  used  to  forecast 
these  revenue  and  cost  items  and  the 
adjustments  required  for  these  revenue 
and  cost  forecasts. 

Applicants  should  explain  fully  any 
changes  from  the  historical  data  that  are 
required  to  forecast  labor  productivity, 
ore /concentrate  grade  and  composition, 
materials  and  energy  consumption  per 
unit  of  output,  yield  rates  and  other 
physical  input/output  relationships. 

Existing  contractual  terms  should  be 
used  in  forecasting  those  sales  or  input 
costs  or  prices  to  which  the  applicant  is 
committed  by  contracts.  The  use  of 
contract-dictated  prices  should  be 
disclosed  and  supported  by  attaching  as 
part  of  Exhibit  B  the  terms  and  duration 
of  labor  and  other  supplier 
arrangements. 

Cost  of  compliance  estimates  need  not 
be  to  the  accuracy  of  final  design/bid 
estimates;  feasibility  grade  estimates 
will  be  acceptable.  Updated  cost  of 
compliance  estimates  used  in  internal 
five  year  plans  or  specially  prepared 
internal  estimates  of  costs  of  compliance 
will  generally  be  satisfactory. 

2.6  Depreciation.  Depreciation  refers 
to  that  used  for  Federal  Income  Tax 
purposes. 

Constant  Controls  Forecast  Summary — 
Schedule  A.1 

General 

All  applicants  must  complete  this 
schedule  and  its  supporting  schedules 
under  the  conditions  where  the 
applicant  would  undertake  sufficient 
additional  investment  in  pollution 
control  facilities  to  achieve  full 
compliance  with  Agency  emission 
limitation  standards. 

Line  01 — Net  Income  from  Operations. 
Enter  for  each  year  from  1980  through 
1986  the  amount  reported  in  Schedule 
C.l,  Line  25. 

Line  02 — Constant  Controls  Capital 
Investment.  Enter  the  estimated  capital 
outlays  for  constant  controls  in  the 
years  which  outlays  would  be  made. 
These  values  shall  correspond  to  the 
investment  estimates  shown  in  the 
supporting  schedules  for  Line  18  of 
Schedule  C.l.  Changes  in  working 
capital  investment  due  to  investment 


constant  controls  facilities  may  be 
added  to  the  capital  investment 
estimates  shown  in  Schedule  C.l. 

Line  03 — Sustaining  Capital.  Enter  for 
each  year  from  1979  through  1985,  the 
amounts  reported  in  Schedule  C.2,  Line 
07. 

Line  04 — Total.  Enter  the  sum  of  Line 
02  and  Line  03  for  each  year. 

Line  05 — Adjusted  Cash  Flow 
Projections.  Enter  for  each  year  from 
1979  through  1985  the  difference 
between  amounts  reported  on  Line  01 
and  04. 

Line  06 — Discount  Factors.  Enter  the 
discount  factor  for  each  year  from  1979 
through  1985  corresponding  to  the 
weighted  cost  of  capital  as  furnished  by 
EPA  or  estimated  by  the  applicant 
pursuant  to  the  instructions  under 
Section  2.5. 

Line  07— Present  Value  of  Future 
Cash  Flows.  Enter  for  each  year  from 
1979  through  1985  the  product  of  Line  05 
times  Line  06. 

Line  08 — Terminal  Value.  Enter  under 
the  total  column,  the  estimated  terminal 
value  of  the  smelter.  This  shall  be 
computed  by  capitalizing  the  forecasted 
net  income  plus  after-tax  interest 
expense  on  long-term  debt  (Schedule 
C.l,  Line  23)  from  operations  for  1986  by 
the  historical  cost  of  capital  as  furnished 
by  EPA.  Specifically,  multiply  net 
income  plus  the  after-tax  interest 
expense  on  long  term  debt  for  the  last 
year  by  year  forecast  by  10.6. 

Line  09 — Discount  Factor.  Enter  the 
appropriate  discount  factor 
corresponding  to  the  weighted  cost  of 
capital  as  furnished  by  EPA  or 
estimated  by  the  Applicant  pursuant  to 
instructions  under  Section  2.5. 

Line  10 — Present  Value  of  Terminal 
Salvage  Value.  Enter  the  product  of  Line 
08  times  Line  09. 

Line  11 — Present  Value  of  Future 
Cash  Flows.  Enter  the  sum  of  amounts 
previously  reported  on  Line  07  for  1979 
through  1985. 

Line  12 — Total  Present  Value.  Enter 
the  sum  of  Line  10  plus  Line  11. 

Line  13 — Current  Salvage  Value. 

Enter  the  amount  reported  in  Schedule 
B.2.a,  Line  17  if  the  value  is  greater  than 
zero.  If  the  value  is  zero  or  less  enter 
zero. 

Line  14 — Net  Present  Value.  Enter  the 
difference  between  Line  12  and  13. 
Applicants  reporting  a  negative  net 
present  value  will  be  eligible  for  a 
waiver  from  full  compliance  with 
constant  control  standards  for  SIP  sulfur 
dioxide  emission  limitations.  Applicants 
that  do  not  have  an  existing  system  of 
constant  control  technology  also  must 
complete  Schedule  A.2  and  Schedule  D.l 
and  D.2  to  determine  their  eligibility  for 


a  temporary  or  permanent  waiver  from 
interim  control  requirements. 

Interim  Controls  Forecast  Summary — 
Schedule  A.2 

General 

Applicants  thafedo  not  have  an 
existing  system  of  constant  control 
technology  must  complete  this  schedule 
and  its  supporting  schedules  if  they 
want  to  request  a  waiver  from  interim 
control  requirements. 

Line  01 — Gross  Operating  Profit. 

Enter  for  each  year  from  1980  through 
1986,  the  amount  reported  in  Schedule 
D.l,  Line  14.  Applicants  will  be  eligible 
for  a  temporary  waiver  from  the  interim 
development  of  constant  control 
technology  for  sulfur  dioxide  emissions 
if  the  reported  gross  operating  profit  is  a 
negative  value  for  one  or  more  years 
during  the  1980  through  1986  forecast 
period.  Applicants  also  should  complete 
parts  B  and  C  of  Schedule  A.2  to 
determine  eligibility  for  a  permanent 
waiver  from  interim-control 
requirements. 

Line  02 — Net  Income  from  Operations. 
Enter  for  each  year  from  1980  through 
1986  the  amount  reported  in  Schedule 
D.l,  Line  25. 

Lines  03  and  04 — Depreciation  and 
Amortization.  Enter  for  each  year  from 
1980-1986  the  amounts  reported  in 
Schedule  D.l,  Lines  18  and  19. 

Line  05 — Operating  Cash  Flow.  Enter 
for  each  year  from  1980-1986  the  total  of 
amounts  reported  on  Lines  02  through 
04. 

Line  06 — Interim  Controls  Capital 
Investment.  Enter  the  estimated  capital 
outlays  for  interim  controls  for  the  years 
during  which  outlays  would  be  made. 
These  values  shall  correspond  to  the 
investment  estimates  shown  in  the 
supporting  schedules  for  Line  18  of 
Schedule  D.l.  Changes  in  working 
capital  investment  due  to  investment  in 
interim  controls  facilities  may  be  added 
to  the  capital  investment  estimates 
shown  in  Schedule  D.l. 

Line  07 — Sustaining  Capital.  Enter  for 
each  year  from  1986-1986,  the  amounts 
reported  in  Schedule  D.2,  Line  07. 

Line  08 — Total.  Enter  the  sum  of  Line 
06  and  Line  07  for  each  year. 

Line  09 — Net  Cash  Flow  Projections. 
Enter  for  each  year  from  1980  through 
1986  the  difference  between  the  amounts 
reported  on  Line  05  and  08. 

Line  10 — Discount  Factors.  Enter  the 
discount  factor  for  each  year  from  1980- 
1986  corresponding  to  the  weighted  cost 
of  capital  as  furnished  by  EPA  or 
estimated  by  the  applicant  pursuant  to 
the  instructions  under  Section  2.5. 

Line  11 — Present  Value  of  Future 
Cash  Flows.  Enter  for  each  year  from 
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1980-1986,  the  product  of  Line  09  times 
Line  10. 

Line  12 — Terminal  Value.  Enter  under 
the  Total  column,  the  estimated  terminal 
value  of  the  smelter.  This  shall  be 
computed  by.capitalizing  the  forecasted 
net  income  plus  after-tax  interest 
expense  on  long-term  debt  (Schedule 
D.l,  Line  23)  from  operations  for  1986  by 
the  historical  cost  of  capital  as  furnished 
by  EPA.  Specifically,  multiply  net 
income  plus  after-tax  interest  expense 
on  long-term  debt  for  the  last  year  of  the 
year  by  forecast  by  10.6. 

Line  13 — Discount  Factor.  Enter  the 
appropriate  discount  factor 
corresponding  to  the  weighted  cost  of 
capital  as  furnished  by  EPA  or 
estimated  by  the  applicant  pursuant  to 
instructions  under  Section  2.5. 

Line  14 — Present  Value  of  Terminal 
Salvage  Value.  Enter  the  product  of  Line 
12  times  Line  1 3. 

Line  15 — Present-Value  of  Future 
Cash  Flows.  Enter  the  sum  of  amounts 
previously  reported  on  Line  11  for  1980- 
1986. 

Line  16 — Total  Present  Value.  Enter 
the  sum  of  Line  14  plus  Line  15. 

Line  17 — Current  Salvage  Value. 

Enter  the  amount  reported  in  Schedule 
B.2.a,  Line  17,  if  the  value  is  greater  than 
zero.  If  the  value  is  zero  or  less,  enter 
zero. 

Line  18 — Net  Present  Value.  Enter  the 
difference  between  amounts  reported  on 
Lines  16  and  17.  Applicants  reporting  a 
negative  net  present  value  will  be 
eligible  for  a  permanent  waiver  from 
interim  use  of  a  constant  control  system 
for  sulfur  dioxide  emissions. 

Historical  Profit  and  Loss  Summary — 
Schedule  B.l 

General 

Report  annual  revenues,  costs  and 
income  taxes  assignable  to  operation  of 
the  smelter  subject  to  this  NSO 
application.  Assignable  revenues  and 
costs  should  include  only  the  results  of 
transactions  either  (1)  directly 
associated  with  smelter  operations  or  (2) 
for  which  the  applicant  can  establish  a 
-  causal  and  beneficial  relationship  with 
smelter  operations  pursuant  to 
instructions  in  Section  2.1.  The  annual 
data  requested  in. this  schedule  should 
be  reported  for  each  of  the  five  fiscal 
years  immediately  preceding  the  year  in 
which  this  application  is  filed  or  for  that 
portion  of  the  five-year  period  during 
which  the  firm  engaged  in  smelter 
operations. 

Line  01 — Primary  'Metal  Sales.  Enter 
for  each  fiscal  year  the  amount  reported 
in  Schedule  B.l.a.,  Line  40. 

Line  02 — Co-Product  and  By-Product 
Sales.  Report  annual  revenues,  net  of 


returns  and  allowances,  derived  from 
smelter  sales  and/or  transfers  of  co¬ 
products  and  by-products  to  both 
unaffiliated  and  affiliated  customers. 
Attach  as  part  of  Exhibit  B  a  supporting 
schedule  for  each  major  co-product  and 
by-product  component  of  smelter 
revenues.  Segregate  the  revenues 
reported  by  major  co-product  and  by¬ 
product  components  into  their 
unaffiliated  customer  and  affiliated 
customer  elements.  Report  for  each 
component’s  unaffiliated  and  affiliated 
customer  revenue  elements  the  (1) 
average  grade  of  product  sold,  (2)  actual 
quantity  sold,  (3)  average  price  per  unit 
and  (4)  total  smelter  revenues.  Also 
show  for  each  product  line  any 
adjustments  required  to  restate  transfer 
prices  and  explain  the  basis  for  such 
adjustments.  Refer  to  the  NSO  Financial 
Reporting  Overview  Section  2.2  on 
“Transfer  Prices  on  Affiliated  Party 
Transactions”  for  instructions  on  the 
restatement  of  affiliated  customer 
revenues. 

Line  03 — Tolling  Service  Revenues. 
Enter  for  each  year  the  amount  reported 
in  Schedule  B.l.a.,  Line  53. 

Line  04 — Other  Operating  Revenues. 
Report  annual  revenues  directly 
associated  with  smelter  operations  that 
have  not  previously  been  reported  on 
Lines  01  through  03.  Attach  as  part  of 
Exhibit  B  a  schedule  showing  the  types 
and  amounts  of  sales  reported  as  other 
operating  revenue.  The  following  non¬ 
operating  revenue  and  income  items 
should  not  be  included  as  other 
operating  revenue  or  as  a  part  of 
revenues  reported  on  Line  01  through  03. 

•  Royalties,  licensing  fees  and  other 
income  from  intangibles 

•  Interest  and  dividend  income  on 
portfolio  investments 

•  Equity  in  income  (loss)  of 
unconsolidated  subsidiaries  and 
affiliates 

•  Gain  (loss)  from  discontinued 
operations  and  disposal  of  property 

•  Minority  interest  adjustment  to 
consolidated  subsidiary  income. 

•  Extraordinary  items. 

Line  05 — Total  Operating  Revenue. 
Enter  the  total  of  amounts  reported  on 
Lines  01  through  04  for  each  year. 

Line  06 — Concentrates  Processed. 
Report  the  cost  of  concentrates 
processed  and  sold  or  transferred  to 
unaffiliated  and  affiliated  customers 
from  Schedule  B.l.b,  Line  13. 
Concentrates  purchased  from 
unaffiliated  suppliers  should  be  valued 
at  the  actual  prices  paid.  Concentrates 
purchased  from  affiliated  suppliers 
should  be  valued  at  or,  if  necessary,  s 
restated  to  equivalent  prices  quoted  by 
unaffiliated  suppliers.  If  prices  used  to 
report  revenues  are  c.i.f.  and 


concentrate  costs  are  f.o.b.  smelter,  all 
transportation  charges  paid  on  the 
seller’s  or  buyer's  account  should  be 
excluded  from  smelter  expense.  Attach 
as  part  of  Exhibit  B  supporting 
schedules  showing  the: 

•  Annual  value  of  concentrate 
purchases  classified  according  to 
purchases  from  unaffiliated  and 
affiliated  suppliers. 

•  Cost  of  sales  adjustments  to 
concentrate  purchases  for  net  annual 
additions  to  or  withdrawals  from 
concentrate  inventories,  freight-in  on 
concentrate  purchases  and  inventory 
spoilage. 

•  Impact  on  cost  of  sales  for  restating, 
where  applicable,  the  cost  of 
concentrate  purchases  from  affiliated 
suppliers  to  the  equivalent  prices  paid  to 
unaffiliated  suppliers. 

•  Volumes,  grades  and  net  prices  of 
concentrate  purchases  from  unaffiliated 
and  affiliated  suppliers  by  type  of 
concentrate  purchased. 

•  Volumes,  grades  and  net  prices 
associated  with  toll  concentrates 
processed  by  type  of  concentrate. 

Line  07— Other  Materials  Costs. 

Report  annual  costs  incurred  for  flux, 
refractories,  coke  and  other  materials 
used  by  the  smelter  in  its  processing  of 
concentrates.  Materials  purchased  from 
unaffiliated  suppliers  should  be  valued 
at  the  actual  prices  paid  after 
adjustment  for  transportation  costs 
incurred.  Materials  purchased  from 
affiliated  suppliers  should  be  valued  at 
or,  if  necessary,  restated  to  equivalent 
prices  quoted  by  unaffiliated  suppliers. 
Include  in  Exhibit  B  supporting 
schedules  showing  the: 

•  Annual  value  of  material  purchases 
classified  according  to  purchases  from 
unaffiliated  and  affiliated  suppliers. 

•  Cost  of  sales  adjustments  to 
material  purchases  for  net  annual 
additions  to  or  withdrawals  from 
material  inventories,  freight  costs  on 
material  purchases  and  inventory  loss. 

•  Impact  on  cost  of  sales  for  restating, 
where  applicable,  the  costs  of  material 
purchases  from  affiliated  suppliers  to 
equivalent  prices  paid  to  unaffiliated 
suppliers. 

•  Classification  of  other  material 
costs  by  major  cost  factors  for  each  cost 
component  that  exceeds  20  percent  of 
any  line  item  in  the  cost  of  sales 
schedule. 

Line  08 — Production  Labor  Costs. 
Report  in  each  column  total  direct  labor 
costs  incurred  by  the  smelter  for 
processing  purchased  and  toll 
concentrates,  Schedule  B.l.b,  Line  18. 
Include  in  Exhibit  B  supporting 
schedules  showing  the: 

•  Manhours  and  wage  rates  for  major 
labor  classifications. 
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•  Potential  impact  on  wage  rates  of 
provision  in  the  smelter's  current  labor 
contracts. 

•  Explanation  of  major  variances 
observed  in  direct  labor  costs  over  the 
five-year  period  as  a  result  of  factors 
such  as  strikes  or  new  labor  contracts. 

Line  09 — Energy  Costs.  Enter  the 
totals  for  the  five  fiscal  years  reported  in 
Schedule  B.l.b,  Line  34. 

Line  10 — Pollution  Control  Costs. 
Report  ;n  each  column  expenses 
incurred  for  operating  and  maintaining 
pollution  control  facilities.  All  by¬ 
product  credits  associated  with 
pollution  control  facility  operations 
should  be  eliminated  and  reported  on 
Line  02.  Depreciation  and  amortization 
charges  against  the  smelter's  pollution 
control  facilities  should  be  reported 
separately  on  Line  18.  Attach  as  part  of 
Exhibit  B  supporting  schedules  showing 
the: 

•  Major  pollution  control  cost 
elements  with  their  values  classified 
according  to  direct  and  indirect  cost 
factors. 

•  Techniques  used  to  allocate  indirect 
pollution  control  costs  to  major  cost 
pools. 

Line  11 — Production  Overhead. 

Report  the  total  costs  for  indirect  labor, 
indirect  materials  and  other  production 
overhead  costs  associated  with  the 
smelter  for  each  year.  Attach  as  part  of 
Exhibit  B  a  schedule  showing  annual 
overhead  costs  by  major  cost 
components  associated  with  the 
smelter’s  operations.  For  each  cost 
component,  where  appropriate,  identify 
the  quantity  and  unit  price  element  of 
overhead  costs. 

Line  12 — Other  Production  Costs. 
Report  annual  smelter  overhead  and 
other  production  costs  not  previously 
reported  on  Lines  06  through  11.  By¬ 
product  credits,  if  any,  should  be 
eliminated  and  reported  on  Line  02  as 
operating  revenues.  Attach  as  part  of 
Exhibit  B  supporting  schedules  showing 
the: 

•  Major  cost  elements  classified 
according  to  direct  and  indirect 
production  costs. 

•  Disaggregation  of  major  overhead 
cost  components  into  their  fixed  and 
variable  cost  elements. 

•  Allocation  techniques  used  in 
assigning  indirect  overhead  costs  to  the 
major  cost  components. 

•  Elements  of  overhead  costs 
represented  by  purchases  from  affiliated 
suppliers  and  adjustments,  if  any, 
required  to  restate  these  costs  on  the 
basis  of  equivalent  prices  paid  to 
unaffiliated  suppliers. 

Line  13 — Total  Cost  of  Sales.  Enter 
the  total  of  amounts  reported  on  Lines 
06  through  12  for  each  year. 


Line  14 — Gross  Operating  Profit. 

Enter  the  amount  reported  on  Line  05 
minus  the  amount  reported  on  Line  13 
for  each  year. 

Line  15 — Selling,  General  & 
Administrative  (SG&A)  Expenses. 

Report  SG&A  expenses  attributable  to 
the  smelter’s  annual  operating  activities. 
Exclude  those  operating  costs  to  be 
reported  separately  on  Lines  16  through 
21  and  those  costs  for  which  causal  and 
beneficial  relationships  to  the  smelter 
cannot  be  established.  Attach  as  part  of 
Exhibit  B  supporting  schedules  (1) 
segregating  SG&A  expenses  by  major 
expense  components,  (2)  classifying  the 
major  expense  components  according  to 
those  costs  incurred  directly  by  smelter 
operations  and  costs  allocated  to  the 
smelter  from  indirect  cost  pools  and  (3) 
explaining  the  basis  used  for  indirect 
cost  allocations. 

Line  16 — Taxes,  Other  Than  Income 
Tax.  Report  all  taxes  (exclusive  of 
Federal,  state,  local  and  foreign  income 
taxes)  assignable  to  the  smelters 
operations.  Attach. as  part  of  Exhibit  B,  a 
schedule  that  (1)  segregates  these 
operating  taxes  by  major  component,  (2) 
classifies  each  component  according  to 
direct  and  indirect  cost  elements,  and  (3) 
explains  the  basis  used  for  indirect  cost 
allocations. 

Line  17— Exploration  and  Research 
Costs.  Report  exploration  and  research 
costs  (exclusive  of  capitalized  costs 
reported  in  Schedule  B.2)  that  are 
assignable  to  the  smelter’s  annual 
operations.  Attach  as  part  of  Exhibit  B  a 
schedule  (1)  segregating  exploration  and 
research  costs  by  major  expense 
components,  (2)  classifying  each 
expense  component  according  to  direct 
and  indirect  cost  elements  and  (3) 
explaining  the  basis  used  for  indirect 
cost  allocations. 

Line  18 — Pollution  Control 
Depreciation  and  Amortization.  Report 
annual  depreciation  and  amortization 
charges  attributable  to  the  smelter’s 
investment  in  pollution  control  facilities 
and  equipment.  Reported  charges  should 
be  computed  in  accordance  with 
depreciation  and  amortization  methods 
adopted  for  tax  reporting  purposes  by 
the  firm.  Attach  as  part  of  Exhibit  B  a 
schedule  segregating  the  smelter’s 
pollution  control  and  nonpollution 
control  facility  investments  into  major 
depreciable  asset  components.  Describe 
for  each  asset  component  the  (1) 
depreciation  method  adopted  for  tax 
reporting  purposes,  (2)  annual 
depreciation  and  amortization  charges 
by  applicable  fiscal  year,  (3) 
classification  of  annual  charges  into 
direct  and  indirect  cost  elements  and  (4) 
basis  used  for  indirect  cost  allocations. 


Line  19 — Other  Facility  Depreciation 
and  Amortization.  Report  annual 
depreciation  and  amortization  charges 
(exclusive  of  charges  reported  on  Line 
18}  assignable  to  the  smelter’s 
operations.  Refer  to  Line  18  instructions 
for  additional  reporting  requirements. 

Line  20 — Interest  on  Short-Term  Debt. 
Report  interest  expense  and  associated 
financial  charges  for  each  year  on 
current  liabilities  in  accordance  with  the 
assignment  instructions  in  Section  2.1. 

Do  not  include  interest  on  the  portion  of 
long-term  debt  due  within  the  current 
year  for  each  reporting  period. 

Line  21 — Miscellaneous  Operating 
Expenses.  Report  any  additional 
expenses  assignable  to  the  smelter’s 
annual  operations.  Attach  as  part  of 
Exhibit  B  a  schedule  (1)  segregating 
these  additional  expenses  into  major 
expense  components,  (2)  classifying 
each  expense  component  according  to 
costs  incurred  directly  by  the  smelter 
and  costs  allocated  to  the  smelter  from 
indirect  cost  pools  and  (3)  explaining  the 
basis  used  for  indirect  cost  allocations. 

Line  22 — Total  Other  Operating 
Expenses.  Enter  the  total  of  amounts 
reported  on  Lines  15  through  21  for  each 
year. 

Line  23 — Income  from  Operations. 
Enter  the  amount  reported  on  Line  14 
minus  the  amount  reported  on  Line  22 
for  each  year. 

Line  24 — Gain/ (Loss)  from 
Disposition  of  Property.  Report  net  gains 
or  losses  recognized  during  each  year 
from  disposition  of  property,  plant  and 
equipment.  Report  such  gains  or  losses 
in  accordance  with  the  firm’s  normal 
practice  for  certified  financial  statement 
reporting.  If  such  gains  or  losses  are  not 
significant  and  are  classified  otherwise, 
no  reclassification  need  be  made.  A  note 
to  this  effect  must  be  included  in  Exhibit 
B. 

Line  25 — Miscellaneous  Income  and 
Expenses.  Report  minority  interest  in 
income,  foreign  currency  translation 
effects,  and  other  non-operating  income 
and  expenses  directly  assignable  to  the 
smelter  and  not  recognized  elsewhere 
on  this  schedule.  Report  such  items  in 
accordance  with  the  accounting 
methods  used  for  certified  financial 
reporting  purposes. 

Line  26 — Total  Other  Income  and 
Expenses.  Enter  the  algebraic  sum  of 
amounts  reported  on  Lines  24  through  25 
for  each  year. 

Line  27— Net  Taxable  Income.  Enter 
the  amount  reported  on  Line  23  minus 
the  amount  reported  on  Line  26  for  each 
year. 
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Supplemental  Historical  Revenue 
Data — Schedule  B.l.a 

General 

Report  annual  product  sales  and 
associated  operating  revenues,  net  of 
returns  and  allowances,  from  smelter 
sales  and/or  transfers  of  copper,  lead 
and  zinc  products  and  tolling  services  to 
both  unaffiliated  and  affiliated 
customers.  Revenues  from  affiliated 
customer  sales  should  be  stated  or,  if 
necessary,  restated  at  prices  equivalent 
to  those  received  on  comparable  sales  to 
unaffiliated  customers.  Refer  to  the  NSO 
Financial  Reporting  Overview 
discussion  of  “Transfer  Prices  on 
Affiliated  Party  Transactions”  for 
instructions  on  the  restatement  of 
affiliated  customer  revenues. 

Lines  01, 14  and  27— Primary 
Nonferrous  Product  Sales.  Report  in 
thousands  of  tons  the  total  quantity  of 
copper,  lead  and  zinc  products  sold  in 
each  respective  fiscal  year. 

Lines  02, 15  and  28 — Unaffiliated 
Customer  Sales.  Report  in  thousands  of 
tons  the  respective  quantities  of  copper, 
lead  and  zinc  product  sales  to 
unaffiliated  customers  during  each  fiscal 
year. 

Lines.  03. 16  and  29 — Unaffiliated 
Customer  Revenues.  Report  in 
thousands  of  dollars  the  total  operating 
revenues  derived  from  smelter  sales  of 
copper,  lead  and  zinc  to  unaffiliated 
customers  during  each  fiscal  year. 

Lines  04, 17  and  30 — Unaffiliated 
Customer  Prices.  Report  the  average 
unit  price,  computed  as  operating 
revenues  reported  on  Lines  03, 16  and  29 
divided  by  die  quantities  reported  on 
Lines  02, 15  and  28,  respectively, 
received  on  smelter  sales  of  copper,  lead 
and  zinc  to  unaffiliated  customers 
during  each  fiscal  year. 

Lines  05, 18  and  31 — Average  Product 
Quality  Grade.  Report  the  average 
quality  rating  assigned  to  copper,  lead 
and  zinc  products  purchased  by  the 
smelter's  unaffiliated  customers. 

Lines  06. 19  and  32— Affiliated 
Customer  Sales.  Report  in  thousands  of 
tons  the  respective  quantities  of  copper, 
lead  and  zinc  product  sales  to  affiliated 
customers  during  each  fiscal  year. 

Lines  07,  20  and  33— Affiliated 
Customer  Revenues.  Report  in 
thousands  of  dollars  the  total  operating 
revenues  derived  from  smelter  sales  of 
copper,  lead  and  zinc  to  affiliated 
customers  during  each  fiscal  year. 

Lines  08,  21  and  34 — Affiliated 
Customer  Prices.  Report  the  average 
unit  price,  computed  as  operating 
revenues  reported  on  Lines  07,  20  and  33 
divided  by  the  quantities  reported  on 
Lines  06, 19  and  32,  respectively, 
received  on  smelter  sales  of  copper,  lead 


and  zinc  to  affiliated  customers  during 
each  fiscal  year. 

Lines  09,  22  and  35 — Average  Product 
Quality  Grade.  Report  the  average 
quality  rating  assigned  to  copper,  lead 
and  zinc  products  purchased  by  the 
smelter's  affiliated  customers. 

Lines  10,  23  and  36 — Total  Primary 
Product  Revenues.  Report  total 
operating  revenues  derived  from  the 
smelter's  sales  to  unaffiliated  and 
affiliated  customers  of  copper  (Lines  03 
+  07),  lead  (Lines  16  +  20)  and  zinc 
(Lines  29  +  33)  during  each  fiscal  year. 

Lines  11,  24  and  37 — Transfer  Price 
Adjustments.  Report  operating  revenue 
adjustments  required  to  equate  affiliated 
customer  transfer  prices  with 
unaffiliated  customer  market  prices  on 
smelter  sales  of  copper,  lead  and  zinc 
during  each  fiscal  year.  Attach  as  part  of 
Exhibit  B  an  explanation  of  the  method 
used  for  restating  transfer  prices  where 
such  adjustments  are  necessary. 

Lines  12,  25  and  38 — Other  Revenue 
Adjustments.  Report  sales  returns  and 
allowances  and  other  adjustments 
applicable  to  the  smelter’s  revenues 
derived  from  copper,  lead  and  zinc 
product  sales.  Attach  as  part  of  Exhibit 
B  a  schedule  reporting  the  types  and 
amounts  of  such  adjustments. 

Lines  13,  26  and  39 — Adjusted  Product 
Revenues.  Enter  the  algebraic  sums  of 
Lines  10  through  12  for  adjusted  copper 
sales  (Line  13),  Lines  23  through  25  for 
adjusted  lead  sales  (Line  26)  and  Lines 
36  through  38  for  adjusted  zinc  sales 
(Line  39). 

Line  40 — Primary  Metal  Revenues. 
Enter  for  each  fiscal  year  the  sum  of 
Lines  13,  26  and  39. 

Line  41 — Toll  Concentrates 
Processed.  Report  in  thousands  of  tons 
the  total  quantity  of  toll  concentrates 
processed  during  each  fiscal  year. 

Lines  42  to  45 — Unaffiliated  Customer 
Toll  Revenues.  Report  for  each  fiscal 
year  the  quantity  of  toll  concentrates 
processed  for  unaffiliated  customers 
(Line  42),  total  operating  revenues 
derived  from  this  processing  (Line  43), 
average  price  charged  per  ton  of 
concentrate  processed  (Line  44  =  Line 
43/42)  and  the  average  quality  rating 
assigned  to  toll  concentrates  processed 
for  unaffiliated  customers  (Line  45). 

Lines  46  to  49 — Affiliated  Customer 
Toll  Revenues.  Report  for  each  fiscal 
year  the  quantity  of  toll  concentrates 
processed  for  affiliated  customers  (Line 
46),  total  operating  revenues  derived 
from  such  processing  (Line  47),  average 
price  charged  per  ton  of  concentrate 
processed  (Line  48  =  Line  47/46)  and 
the  average  quality  rating  (Line  49) 
assigned  to  toll  concentrates  processed 
for  affiliated  customers. 


Line  50 — Tolling  Service  Revenues. 
Enter  for  each  fiscal  year  the  total  of 
amounts  reported  on  Lines  43  and  47. 

Line  51 — Transfer  Price  Adjustments. 
Report  operating  revenue  adjustments 
required  to  equate  affiliated  customer 
transfer  prices  with  market  prices 
charged  to  unaffiliated  customers  on  the 
smelter’s  tolling  services.  Attach  as  part 
of  Exhibit  B  an  explanation  of  the 
method  used  for  restating  transfer  prices 
where  such  adjustments  are  necessary. 

Line  52 — Other  Revenue  Adjustments. 
Report  other  adjustments  applicable  to 
the  smelter’s  tolling  service  revenues. 
Attach  as  part  of  Exhibit  B  a  schedule 
reporting  the  types  and  amounts  of  such 
adjustments. 

Line  53 — Adjusted  Tolling  Service 
Revenues.  Enter  for  each  fiscal  year  the 
total  of  amounts  reported  on  Lines  50 
through  52. 

Line  54 — Co-Product  Revenues. 

Report  the  net  revenues  for  each  year 
from  sales  of  co-products  derived  from 
the  smelter’s  operations.  Attach  as  part 
of  Exhibit  B  a  schedule  showing  by 
individual  type  of  co-product,  the 
quantity  produced  and  sold,  market 
price  per  unit  of  sales  and  total  revenues 
derived  from  the  co-product  sales. 

Line  55 — Pollution  Control  By-product 
Revenues.  Report  revenues  from  the  sale 
of  by-products  derived  from  operation  of 
the  smelter’s  pollution  control  facilities. 
Attach  as  part  of  Exhibit  B  a  schedule 
showing  by  type  of  by-product 
produced,  the  quantity  of  output,  market 
price  received  per  unit  of  output  sold 
and  total  revenue  derived  from  the  by¬ 
product  sales. 

Line  56 — Other  By-product  Revenues. 
Report  revenues  from  the  sales  of  gold, 
silver,  and  other  by-products  derived 
from  the  smelter’s  operations.  Attach  as 
part  of  Exhibit  B  a  schedule  providing 
additional  documentation  as  specified  in 
the  instructions  for  Line  55. 

Line  57 — Total  Co-product  and  By¬ 
product  Revenues.  Enter  for  each  year 
the  total  of  Lines  54  through  56. 

Supplemental  Historical  Cost  Data — 
Schedule  B.l.b 

General 

Report  annual  costs  and  input 
quantities  for  smelter  operations  by  line 
item  under  each  column  for  the  years 
indicated  by  this  schedule. 

Line  01 — Total  Quantity  Purchased. 
Report  for  each  year  the  total  quantity 
of  concentrates  purchased  by  the 
smelter.  This  will  be  sum  of  Lines  02  and 
06.  Do  not  include  the  quantity  of  toll 
concentrates. 

Line  02 — Quantity  Purchased.  Report 
for  each  year  the  total  quantity  of 
concentrates  purchased  from 
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unaffiliated  suppliers  by  the  smelter. 
Attach  as  a  part  of  Exhibit  B  a 
description  of  the  types  and  grades  of 
these  concentrates.  Do  not  include  the 
quantity  of  toll  concentrates. 

Line  03 — Concentrate  Cost  Report  for 
each  year  the  outlays  paid  to 
unaffiliated  suppliers  for  concentrates. 
Attach  as  part  of  Exhibit  B  all 
explanation  of  the  method  or  methods 
used  in  determining  these  outlays  and 
relationship  between  concentrate  prices 
and  the  types  and  grades  of 
concentrates  purchased  from 
unaffiliated  suppliers. 

Line  04 — Average  Unit  Price.  Report 
for  each  year  the  average  unit  price  paid 
for  purchases  of  concentrates  from 
unaffiliated  suppliers.  Generally,  this 
value  will  be  equivalent  to  Line  03 
divided  by  Line  02.  If  this  equivalency 
does  not  hold,  attach  as  a  part  of  Exhibit 
B  an  explanation  of  the  variance. 

Line  05— Average  Concentrate  Grade. 
Report  for  each  year  the  average 
concentrate  grade  of  concentrates 
purchased  from  unaffiliated  suppliers. 
Attach  as  part  of  Exhibit  B  an 
explanation  of  this  average.  The  average 
should  correspond  to  the  average  price 
reported  in  Line  04. 

Line  06 — Quantity  Purchases.  Report 
for  each  year  the  total  quantity  of 
concentrates  purchased  from  affiliated 
suppliers  by  the  smelter.  Attach  as  part 
of  Exhibit  B  a  description  of  the  types 
and  grades  of  these  concentrates.  Do  not 
include  the  quantity  of  toll  concentrates. 

Line  07 — Concentrate  Cost.  Report  for 
each  year  the  actual  outlays  paid  to 
affiliated  suppliers  for  concentrates. 
Attach  as  part  of  Exhibit  B  an 
explanation  of  the  method  or  methods 
used  in  determining  these  outlays  and 
relationship  between  concentrate  prices 
and  the  types  and  grades  of 
concentrates  purchased  from  affiliated 
suppliers.  Do  not  reflect  any 
adjustments  to  market  prices  here. 

Line  08— Average  Unit  Price.  Report 
for  each  year  the  average  unit  price  paid 
for  purchases  of  concentrates  from 
affiliated  suppliers.  Generally,  this  value 
will  be  equivalent  to  Line  07  divided  by 
Line  06.  If  this  equivalency  does  not  * 
hold,  attach  as  part  of  Exhibit  B  an 
explanation  of  the  variance. 

Line  09— Average  Concentrate  Grade. 
Report  for  each  year  the  average 
concentrate  grade  of  concentrates 
purchased  from  affiliated  suppliers. 
Attach  as  part  of  Exhibit  B  an 
explanation  of  this  average.  The  average 
should  correspond  to  the  average  price 
reported  in  Line  08. 

Line  10 — Total  Concentrate  Costs. 
Enter  the  sum  of  Line  03  and  Line  07  for 
each  year. 


Line  11 — Transfer  Price  Adjustments. 
Enter  the  amounts  required  to  adjust 
outlays  paid  to  affiliated  suppliers  to 
market  value.  Attach  as  part  of  Exhibit 
B  a  description  of  and  the  computations 
of  any  required  cost  adjustments. 

Line  12 — Other  Cost  Adjustments. 

Enter  the  amounts  of  any  other  cost 
adjustments  required  such  as  freight  or 
allowances.  Attach  as  part  of  Exhibit  B 
the  identification  and  the  derivation  of 
these  adjustments. 

Line  13 — Adjusted  Concentrate  Cost. 
Enter  for  each  year  the  adjusted 
concentrate  cost  reflecting  the 
adjustments  reported  in  Lines  11  and  12. 

Line  14 — Direct  Labor  Hours.  Report 
for  each  year  the  quantity  of  direct  labor 
hours  required  to  support  the  processing 
levels  previously  reported.  Attach  as 
part  of  Exhibit  B  an  explanation  of  the 
labor  productivity  factors  involved. 

Line  15 — Average  Hourly  Wage  Rate. 
Report  for  each  year  the  average  wage 
rate  paid  per  unit  of  direct  labor  input. 
Attach  as  part  of  Exhibit  B  a  description 
of  direct  labor  cost  factors  under 
existing  labor  contracts  and  an 
explanation  of  the  method  or  methods 
used  to  determine  wage  rates. 

Line  16 — Total  Wage  Payments.  Enter 
for  each  year  the  product  of  Lines  14  and 
15. 

Line  17 — Supplemental  Employee 
Benefits.  Report  adjustments  required  to 
direct  labor  costs  for  other  employee 
compensation  under  supplemental 
benefit  plans.  Attach  as  part  of  Exhibit  B 
a  description  of  such  plans  and  their 
costs  and  an  explanation  of  the  method 
or  methods  used  to  determine  such 
costs. 

Line  18 — Total  Production  Labor  Cost. 
Enter  for  each  year  the  total  of  Lines  16 
and  17. 

Lines  19,  22,  25,  28  and  31 — Energy 
Quantities.  Report  for  each  year  the 
quantity  of  energy  by  type  required  to 
support  the  processing  levels  reported  in 
the  smelter’s  revenue.  Attach  as  part  of 
Exhibit  B,  an  explanation  of  energy  use 
factors  and  qualities  considered  in 
determining  the  smelters  energy 
requirements. 

Lines  20,  23,  26,  29  and  32 — Unit 
Prices.  Report  for  each  year  the  a  price 
paid  per  unit  of  energy  input  by  type  of 
energy.  Attach  as  part  of  Exhibit  B,  a 
description  of  the  energy  price  factors 
under  existing  energy  contracts  and  an 
explanation  of  the  method  or  methods 
used  to  determine  unit  energy  prices. 

Lines  21,  24,  27,  30  and  33 — Total 
Payments.  Enter  the  products  of 
quantity  and  prices  paid  for  electricity 
(Lines  19  X  20),  natural  gas  (Lines  22  X 
23),  coal  (Lines  25  X  26),  fuel  oil  (Lines 
28  X  29),  and  other  (Lines  31  X  32).  - 


Line  34 — Total  Energy  Costs.  Enter  for 
each  year  the  total  of  Lines  21,  24,  27,  30 
and  33. 

Historical  Capital  Investment 
Summary — Schedule  B.2 

General 

Report  annual  end-of-period  asset 
investments  and  current  liabilities 
associated  during  the  fiscal  years 
reported  in  Schedule  B.l  with  operation 
of  the  smelter  subject  to  this  NSO 
application. 

The  amounts  assigned  to  the  subject 
smelter  should  include  both  (1) 
investments  and  liabilities  directly 
identifiable  with  the  smelter’s  operating 
activities  and  (2)  asset  investments 
shared  with  other  segments  to  the  extent, 
that  a  specific  causal  and  beneficial 
relationship  can  be  established  for  the 
inter-segment  allocation  of  such 
investments.  Do  not  allocate  to  the 
smelter  the  costs  of  assets  maintained 
for  general  corporate  purposes.  Provide 
a  detailed  explanation  of  amounts 
classified  as  nontraceable  on  a  separate 
schedule  and  attach  as  part  of  Exhibit  B. 

Applicants  shall  also  restate  trade 
receivables  and  payables  for  transfer 
price  adjustments  on  the  smelters 
transactions  with  affiliated  customers. 

Line  01 — Cash  on  Hand  and  Deposit. 
Report  total  cash  balances  assignable  to 
the  smelter’s  operations  at  the  end  of 
each  fiscal  year  on  the  basis  of  causal 
and  beneficial  relationships  with  total 
corporate  activities.  Attach  as  part  of 
Exhibit  B  an  explanation  of  the  basis 
used  for  allocation. 

Line  02 — Temporary  Cash 
Investments.  Report  temporary  cash 
investments  in  time  deposits  or  other 
short-term  securities.  Include  only  those 
investments  either  held  by  the  smelter  to 
meet  current-period  tax  payments  and 
other  budgeted  expenditures  specifically 
identifiable  with  the  smelters  continued 
operation.  Exclude  any  temporary  cash 
investments  for  which  no  specific  future 
outlay  requirement  can  be  identified. 

Attach  as  part  of  Exhibit  B  a  schedule 
classifying  temporary  cash  investments 
according  to  identifiable  budgeted 
expenditure  requirements. 

Lines  03  and  04 — Net  Trade 
Receivables.  Report  trade  accounts  and 
notes,  net  of  reserves  for  uncollectible 
items,  assignable  to  the  smelter  in 
relation  to  its  unaffiliated  (Line  03)  and 
affiliated  (Line  04)  customer  sales  and 
transfers.  Trade  receivables  reported  by 
the  smelter  as  due  from  affiliated 
customers  should  be  stated  or,  if 
necessary,  restated  on  credit  terms 
equivalent  to  those  received  by 
unaffiliated  customers  on  a  sale  of 
comparable  products.  Attach  as  part  of 
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Exhibit  B  a  schedule  showing 
adjustments  in  the  smelter’s  receivables 
investments  required  to  equate  trade 
credit  terms  extended  to  affiliated  and 
unaffiliated  customers. 

Lines  05  and  06 — Inventory 
Investments.  Report  respective  end-of- 
period  investments  in  raw  material, 
work-in-process  and  finished  good 
inventories  held  to  support  the  smelter’s 
production  and  sale  of  products  (Line 
05)  and  associated  inventories  of  other 
materials  and  supplies  (Line  06). 
Inventory  purchases  from  affiliated 
suppliers  should  be  stated  or,  if 
necessary,  restated  at  market  prices 
prevailing  on  purchases  from 
unaffiliated  suppliers.  Attach  as  part  of 
Exhibit  B  a  schedule  (1)  describing 
whether  inventories  have  been  valued 
on  a  last-in-first-out  (LIFO),  first-in-first- 
out  (FIFO)  or  other  cost  allocation 
process,  (2)  describing  the  smelter’s 
transfer  pricing  policies  on  inventory 
purchases  from  affiliated  suppliers  and 
(3)  presenting  adjustments  required  in 
reported  inventory  investments  to 
reflect  restatements  of  transfer  prices  on 
purchases  from  affiliated  suppliers. 

Line  07— Other  Current  Assets.  Report 
prepaid  expenses,  deferred  charges, 
non-trade  notes  and  accounts 
receivable,  and  other  assets  classified 
as  current  for  certified  financial 
statement  reporting  purposes  that  are 
assignable  to  the  smelter’s  operations. 
Attach  as  part  of  Exhibit  B  a  schedule 
classifying  these  other  current  assets 
according  to  their  types  and  amounts. 

Line  08 — Total  Current  Assets.  Enter 
the  total  of  amounts  reported  on  Lines 
01  through  07  for  each  fiscal  year. 

Lines  09  to  14 — Property,  Plant  and 
Equipment.  Report  by  individual  line 
item  property,  plant  and  equipment 
investments  assignable  to  smelter 
operations  for  each  fiscal  year.  Include 
in  gross  facility  investments  at  the  end 
of  each  period  both  (1)  property,  plant 
and  equipment  directly  associated  with 
the  smelter's  operations  and  (2)  facilities 
shared  with  other  operating  segments  to 
the  extent  that  a  causal  and  beneficial 
relationship  can  be  established  for  the 
inter-segment  allocation  of  such  facility 
investments. 

Attach  as  part  of  Exhibit  B  a  schedule 
reporting  by  individual  line  item  the 
annual  capital  expenditures  on 
additional  property,  plant  and 
equipment  investments  in  the  smelter’s 
operations.  Further  classify  these  annual 
capital  expenditures  into  both  (1) 
investments  required  to  maintain  the 
_  smelter  versus  investments  in  smelter 
expansion  and  improvement  and  (2) 
direct  facility  versus  joint-use  facility 
investments.  Explain  the  method  used 
for  allocating  capital  expenditures  on 


joint-use  facilities  to  the  smelter’s 
operations.  Refer  to  Line  17  instructions 
for  additional  reporting  requirements  on 
the  smelter’s  facility  investments. 

Line  15 — Total  Smelter  Investment. 
Enter  the  total  of  amounts  reported  on 
Lines  09  through  14  for  each  fiscal  year. 

Line  16— Accumulated  Depreciation 
and  Amortization.  Report  accumulated 
depreciation,  amortization  and  other 
valuation  charges  recorded  for  certified 
financial  statement  reporting  purposes 
in  relation  to  smelter  investment  as 
reported  on  Line  15.  Other  valuation 
charges  are  defined  in  Financial 
Accounting  Standards  Board  (FASB) 
Statement  No.  19  as  losses  recognized  in 
connection  with  an  impairment  in  the 
value  of  an  unimproved  property  below 
its  acquisition  cost.  Refer  to  Line  17 
instructions  for  additional  reporting 
requirements  on  smelter  facility 
investments. 

Line  17 — Net  Smelter  Investment. 
Enter  the  amount  reported  on  Line  15 
minus  the  amount  reported  on  Line  16 
for  each  fiscal  year.  Attach  as  part  of 
Exhibit  B  a  schedule  classifying  gross 
facility  investments,  accumulated 
depreciation,  amortization  charges,  and 
net  facility  investments  by  major 
pollution  control  and  non-pollution 
control  components.  Identify  for  each 
asset  component  the  direct  versus  joint- 
use  investments  assigned  to  the  smelter 
and  explain  the  basis  used  to  allocate 
amounts  associated  with  joint-use 
facilities  to  the  smelter. 

Line  18 — Other  Non-Current  Assets. 
Report  other  assets  assignable  to  the 
smelter’s  operations  for  each  fiscal  year. 
Attach  as  part  of  Exhibit  B  a  schedule 
reporting  by  type  and  amount  the  major 
components  of  such  investments. 

Line  19 — Total  Smelter  Capital 
Investment.  Enter  the  total  of  amounts 
reported  on  Lines  08, 17  and  18  for  each 
fiscal  year. 

Lines  20  and  21 — Trade  Accounts  and 
Notes  Payable.  Report  trade  accounts 
and  notes  due  on  the  smelter’s 
purchases  from  unaffiliated  suppliers 
(Line  20)  and  on  its  inter-segment 
transfers  or  purchases  from  affiliated 
suppliers  (Line  21)  Trade  payables 
reported  by  the  smelter  as  due  to 
affiliated  suppliers  should  be  stated  or, 
if  necessary,  restated  on  terms 
equivalent  to  those  received  from 
unaffiliated  suppliers  on  a  purchase  of 
comparable  materials.  Attach  as  part  of 
Exhibit  B  a  schedule  showing 
adjustments  required  on  the  smelter’s 
trade  payables  to  equate  trade  credit 
terms  received  from  affiliated  and 
unaffiliated  suppliers. 

Line  22 — Other  Expense  Accruals. 
Report  payments  classified  as  current 
for  salaries  and  wages,  other  employee 


benefits,  operating  taxes  and  related 
operated  expenses  assignable  to  the 
smelter’s  operations  during  each  fiscal 
year.  Attach  as  part  of  Exhibit  B  a 
schedule  classifying  by  type  and  amount 
the  major  components  of  such  accruals. 

Line  23— Current  Notes  Payable. 

Report  payments  due  to  nontrade 
creditors  on  short-term  financing 
arrangements  directly  associated  with 
the  smelter’s  operations.  Exclude 
current  installments  due  on  long-term 
debt  financing  arrangements,  notes  due 
to  officers  and  directors,  intersegment 
loans  or  advances  and  loans  or 
advances  from  affiliated  operating 
segments. 

Line  24 — Other  Current  Liabilities. 
Report  other  nontrade  payables 
classified  as  current  obligations 
assignable  to  the  smelter’s  operations. 

Line  25 — Total  Current  Liabilities. 
Enter  the  total  of  amounts  reported  on 
Lines  20  through  24  for  each  fiscal  year. 

Line  26 — Net  Smelter  Capital 
Investment.  Enter  the  amount  reported 
on  Line  19  minus  the  amount  reported  on 
Line  25  for  each  fiscal  year. 

Cash  Proceeds  From  Liquidation — 
Schedule  B.2.a 

General 

Applicants  should  determine  the 
current  salvage  value  of  their  existing 
investment  in  the  smelter  as  the  net 
proceeds  that  could  be  derived  through 
an  orderly  liquidation  of  the  smelter’s 
assets.  The  net  cash  proceeds  should  be 
reported  after  an  appropriate  allowance 
for  disposal  costs,  contractual  claims 
against  the  smelter  (e.g.,  labor 
termination  penalties),  and  income  tax 
effects  on  the  corporation  of  such 
liquidation  costs. 

The  applicant  must  stipulate  the  most 
advantageous  alternative  market  (use) 
for  the  smelter’s  facilities.  Generally, 
this  market  will  be: 

•  Secondary  market  for  used  plant 
and  equipment. 

•  Sale  for  scrap. 

•  Abandonment  where  the  disposal 
cost  exceeds  scrap  value. 

The  current  net  salvage  value  should 
be  disaggregated  into  the  same  property, 
plant  and  equipment  asset  groups 
reported  under  the  historical  capital 
investment  summary,  Schedule  B.2. 

Line  01 — Current  Assets.  Enter  in 
Columns  1  and  2,  the  value  of  total 
current  assets  shown  in  Line  08  of 
Schedule  B.2  (Historical  Capital 
Investment  Summary)  for  1978.  No  gain 
or  loss  should  be  reported  in  Columns  3 
through  5  for  the  liquidation  of  current 
asset  investments. 

Lines  02-07— Property  Plant  and 
Equipment.  Enter  in  Column  1  the 
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appraised  liquidation  value  (in  terms  of 
pretax  cash  proceeds)  of  the  smelter  by 
asset  group.  This  estimate  should  be 
certified  by  a  qualified  third  party 
professional  appraiser  and  shall 
represent  the  best  use  and  highest 
alternative  value  of  these  assets.  The 
liquidation  value  of  any  assets  which 
are  jointly  used  by  the  smelter  and  other 
operating  segments  shall  be  excluded  if, 
upon  closure  of  the  smelter,  such  assets 
would  continue  in  service  for  the  non¬ 
smelter  activity. 

In  Column  2,  report  the  net  book  value 
of  these  assets  for  which  liquidation 
values  have  been  reported  in  Column  1. 
The  reported  values  should  correspond 
with  amounts  reported  for  1978  in  lines 
09  through  15  in  Schedule  B.2  as 
adjusted  for  appropriate  eliminations  of 
joint-use  facilities  and  reconciliation  to 
a  net  book  value  as  reported  for  income 
taxes.  Attach  as  part  of  Exhibit  B 
supporting  schedules  showing  all 
adjustments  and  conversion  of  net  book 
value  as  reported  on  the  financial 
statements  to  net  book  value,  that  would 
be  used  for  income  tax  purposes. 

Compute  Column  3  as  Column  1  less 
Column  2.  The  gain  (or  loss)  shown  in 
Column  3  shall  be  segregated  into 
ordinary  income  and  capital  gains 
components  subject  to  taxation  pursuant . 
to  applicable  income  tax  rules.  Enter 
ordinary  income  in  Column  4  and  capital 
gains  in  Column  5. 

Line  08 — Total  Smelter  Investment. 
Enter  the  sum  of  lines  02  through  07  for 
each  of  the  columns. 

Line  09 — Other  Non-current  Assets.  In 
Column  1,  report  the  appraised  value  of 
other  non-current  assets  in  accordance 
with  the  instructions  for  Line  18, 

Schedule  B.2,  except  that  any  joint 
asset(s)  that  would  continue  in  the  event 
of  smelter  liquidation  shall  be  excluded. 
This  estimate  shall  be  certified  by  a 
qualified  third  party  professional 
appraiser. 

In  Column  2,  report  the  net  book  value 
of  the  non-current  assets  directly 
corresponding  to  those  assets  included 
in  the  liquidation  value  estimated  under 
Column  1. 

The  remaining  columns  shall  be 
completed  in  accordance  with  the 
instructions  given  above  for  Lines  02  to 
06. 

Line  10 — Total  Smelter  Value.  Enter 
the  sum  of  Lines  01,  08  and  09. 

Line  11 — Total  Current  Liabilities. 
Report  in  both  Columns  1  and  2,  the 
value  of  total  current  liabilities  shown  in 
Line  25  of  Schedule  B.2  for  1978. 

Line  12 — Gross  Liquidation  Value. 

Line  10  less  Line  11. 

Line  13 — Liquidation  Costs.  In 
Columns  1,  3  and  4,  report  the  value  of 
any  liquidation  costs  such  as  labor 


contract  termination  penalties, 
severance  pay  and  related  costs, 
associated  with  closure  of  the  smelter. 

Line  14 — Taxable  Gain  (or  Loss). 

Enter  in  Columns  4  and  5,  the 
differences  between  Line  12  less  Line  13. 

Line  15 — Income  Tax  Rate.  Enter  the 
sum  of  the  Federal,  state  and  local 
marginal  tax  rates  of  the  firm  for 
ordinary  income  and  capital  gains  in 
columns  4  and  5,  respectively.  Attach  as 
part  of  Exhibit  B  a  schedule  detailing  the 
estimated  marginal  tax  rate  by  taxing 
entity. 

Line  16 — Income  Tax  on  Gain  (or 
Loss).  In  Columns  4  and  5,  enter  the 
product  of  Line  14  multiplied  by  the 
marginal  income  tax  rates  reported  in 
Line  15.  In  Column  1  enter  the  sum  of 
Column  4  plus  Column  5. 

Line  17— After-Tax  Cash  Proceeds. 

Line  12  less  Lines  13  and  16.  This 
computation  applies  to  Column  1  only. 

Constant  Controls  Forecast  Profit  and 
Loss  Summary — Schedule  C.l 

General 

Report  annual  forecasts  of  operating 
revenues,  operating  costs  and  income 
taxes  anticipated  during  calendar  years 
1980  through  1986  from  operation  of  the 
smelter  subject  to  this  NSO  application. 
These  constant  controls  forecasts 
should  be  based  on  an  assumption  that 
the  applicant  immediately  implements  a 
program  of  additional  pollution  control 
facility  investments  sufficient  to 
achieve  full  compliance  with  the 
smelter’s  SIP  stack  emission  limitations 
for  sulfur  dioxide. 

The  assumed  investment  program 
should  be  based  on  whichever 
adequately  demonstrated  system, 
applicable  to  the  smelter,  that  would  be 
most  economically  beneficial 
subsequent  to  installation  of  the  system. 
For  this  purpose,  adequately 
demonstrated  systems  include  the 
technology  underlying  EPA’s  new  source 
performance  standards  for  copper,  lead 
and  zinc  smelters  (40  CFR  Part  60, 
Subparts  P,  Q  and  R)  and  the  following 
control  systems:  Magnesium  oxide 
concentration,  lime/limestone  scrubbing 
and  ammonia  scrubbing. 

Copper  smelters  which  will  process 
concentrates  containing  an  average  of 
1,000  pounds  per  hour  or  more  of  arsenic 
during  the  forecast  period  should 
assume  that  they  will  be  required  to  use 
best  engineering  techniques  to  control 
fugitive  emissions  of  arsenic.  All 
smelters  should  assume  that  they  will  be 
required  to  install  whatever  technically 
feasible  equipment  is  necessary  to 
reduce  their  process  and  fugitive 
emissions  of  lead  enough  to  achieve  a 
concentration  of  1.5  micrograms  per 


cubic  meter  (mg/m3)  on  a  90-day 
average  basis  in  the  ambient  air  by 
January  1, 1985.  All  smelters  should  also 
assume  that  they  will  be  required  to 
meet  all  other  regulatory  requirements 
in  effect  at  the  time  the  application  is 
made. 

Line  01 — Primary  Metal  Sales 
Revenue.  Enter  the  totals  reported  in 
Schedule  C.l.a,  Line  40. 

Line  02 — Co-product  and  By-product 
Sales  Revenue.  Enter  the  totals  reported 
in  Schedule  C.l.a,  Line  57. 

Line  03 — Tolling  Service  Revenues. 
Enter  the  totals  reported  in  Schedule 
C.l.a,  Line  53. 

Line  04 — Other  Operating  Revenues. 
Report  operating  revenues  anticipated 
from  sources  not  accounted  for  under 
Lines  01  through  03.  Refer  to  instructions 
for  Line  04  in  Schedule  B.l  for  items  that 
should  not  be  included  in  “other” 
operating  revenues.  Attach  as  part  of 
Exhibit  B  a  schedule  showing  annual 
amounts  forecasted  by  individual 
revenue  component  for  “other” 
operating  revenues  associated  with  the 
smelter’s  forecast  constant  controls 
operations.  Identify  in  the  supporting 
schedule  any  differences  in  the  “other” 
revenue  components  reported  in 
Schedules  B.l  and  C.l  and  explain  the 
reasons  for  such  differences. 

Line  05 — Total  Operating  Revenues. 
Report  the  total  of  amounts  reported 
under  Lines  01  through  04. 

Line  06 — Concentrate  Costs.  Enter  the 
totals  reported  in  Schedule  C.l.b,  Line 
13. 

Line  07 — Other  Material  Costs.  Report 
total  costs  forecasted  for  flux, 
refractories,  coke  and  other  materials 
directly  associated  with  the  smelter’s 
processing  of  concentrates.  Attach  as 
part  of  Exhibit  B  a  schedule  showing  the 
annual  amounts  forecasted  by  major 
material  cost  components.  For  each  cost 
component,  identify  the  forecasted 
quantity  and  unit  price  elements  of 
material  cost  and  explain  the  basis  for 
forecasting  these  quantity  and  price 
elements.  Identify  in  the  supporting 
schedule  any  differences  in  the  “other” 
material  cost  components  shown  in 
Schedules  B.l  and  C.l  and  explain  the 
reasons  for  such  differences. 

Line  08 — Production  Labor  Costs. 
Enter  the  totals  reported  for  the  years 
1980  through  1986  in  Schedule  C.l.b, 

Line  18. 

Line  09 — Energy  Costs.  Enter  the 
totals  reported  for  the  years  1980 
through  1986  in  Schedule  C.l.b,  Line  34. 

Line  10 — Pollution  Control  Costs. 
Report  the  total  costs  forecasted  for 
expenses  identifiable  with  operation 
and  maintenance  of  the  additional 
pollution  control  equipment  and 
facilities  to  achieve  constant  controls. 
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By-product  credits  associated  with 
operation  of  the  pollution  control 
facilities  should  be  eliminated  from  the 
cost  accounts  and  reclassified  to 
Schedule  C.l.a,  Line  55.  Attach  a 
schedule  as  part  of  Exhibit  B  classifying 
pollution  control  costs  by  major  cost 
components.  Explain  the  basis  used  for 
estimating  each  of  the  cost  components. 

Line  11 — Production  Overhead  Costs. 
Report  the  total  costs  forecasted  for 
indirect  labor,  indirect  materials  and 
other  production  overhead  costs 
associated  with  the  smelter’s  constant 
controls  forecasts.  Attach  as  part  of 
Exhibit  B  a  schedule  showing  annual 
overhead  costs  projected  by  major  cost 
components  associated  with  the 
smelter’s  operations.  For  each  cost 
component,  where  appropriate,  identify 
the  forecasted  quantity  and  unit  price 
elements  of  overhead  costs  and  explain 
the  basis  for  estimating  these  quantity 
and  price  elements.  Also  identify  in  the 
supporting  schedule  any  differences  in 
production  overhead  cost  classifications 
used  in  Schedules  B.l  and  C.1  and 
explain  the  reasons  for  such  differences. 

Line  12— Other  Production  Costs. 
Report  other  forecasted  production  costs 
not  previously  reported  on  Lines  06 
through  11.  Attach  as  part  of  Exhibit  B 
supporting  schedules  showing  the  basis 
of  the  forecasts. 

Line  13 — Total  Cost  of  Sales.  Report 
the  sum  of  operating  costs  reported  on 
Lines  06  through  12. 

Line  14 — Gross  Operating  Profit. 
Report  the  difference  between  Line  05 
minus  Line  13. 

Line  15 — Selling,  General  and 
Administrative  Expenses.  Report  the 
total  costs  forecasted  for  administrative, 
marketing  and  general  corporate 
overhead  functions  that  directly  or 
indirectly  support  the  smelter’s 
operations.  Refer  to  the  NSO  Financial 
Reporting  Overview  for  a  general 
discussion  of  indirect  cost  allocations 
from  overhead  cost  pools.  Attach  as  part 
of  Exhibit  B  a  schedule  classifying 
selling,  general  and  administrative 
expenses  into  major  cost  components. 
Indicate  whether  each  component 
represents  costs  directly  assignable  to 
the  smelter  or  indirect  costs  allocated 
from  other  business  segments  to  the 
smelter.  Explain  the  basis  used  for 
estimating  the  amount  of  expected  costs 
included  in  each  component  and  the 
basis  used  for  allocating  indirect  cost 
elements  to  the  smelter.  Identify  and 
explain  any  differences  in  the  selling, 
general  and  administrative  cost 
classification  used  in  Schedules  B.l  and 
Cl. 

Line  16 — Taxes,  Other  than  Income 
Taxes.  Report  the  total  costs  forecasted 
for  property  taxes  and  associated  levies 


paid  to  governmental  units  by  or  for  the 
benefit  of  the  firm’s  smelter  operations. 
Attach  as  part  of  Exhibit  B  a  schedule 
classifying  operating  taxes  by  major 
cost  components.  Indicate  whether  each 
cost  component  represents  costs  directly 
assignable  to  the  smelter  or  indirect 
costs  allocated  from  overhead  cost 
pools.  Explain  the  basis  used  for 
estimating  the  costs  included  in  each 
component  and  the  basis  for  allocating 
indirect  taxes  to  the  smelter.  Identify 
and  explain  any  differences  in  the 
component  classifications  used  in 
Schedules  B.l  and  C.l. 

Line  17— Exploration  and  Research 
Costs.  Report  the  total  estimates  of  costs 
incurred  directly  by  or  for  the  benefit  of 
the  smelter  operations.  Attach  as  part  of 
Exhibit  B  a  schedule  classifying  the 
costs  by  major  direct  and  indirect  cost 
components.  Explain  the  basis  for 
estimating  the  costs  assigned  to  each 
component.  Identify  and  explain  any 
differences  in  pro  forma  versus 
historical  cost  classifications  used  in 
Schedules  B.l  and  C.l. 

Line  16— Pollution  Control  Facility 
Depreciation  and  Amortization.  Report 
the  estimates  of  depreciation  and 
amortization  charges  associated  with 
the  smelter’s  forecasted  investment  in 
constant  controls  pollution  control 
equipment  and  facilities.  Attach  as  part 
of  Exhibit  B  supporting  schedules 
classifying  pollution  control  facilities  by 
major  assets  or  asset  groups.  For  each 
facility  component,  indicate  the 
depreciation  or  amortization  method 
that  would  be  reported  for  tax  purposes. 
Based  on  that  method,  report  the 
original  cost  of  the  component  assets, 
undepreciated  balance  of  the  component 
assets,  the  remaining  depreciable  life 
and  the  annual  depreciation  or 
amortization  charge.  Indicate  for  each 
asset  component  whether  the 
depreciation  and  amortization  charges 
represent  direct  cost  assignments  or 
indirect  cost  allocations  to  the  smelter. 

Line  19 — Other  Smelter  Facility 
Depreciation  and  Amortization.  Report 
the  pro  forma  estimates  of  depreciation 
and  amortization  charges  associated 
with  the  smelter’s  investment  in 
equipment  and  facilities  other  than 
those  classified  as  pollution  control 
facilities.  Attach  as  part  of  Exhibit  B 
supporting  schedules  prepared 
according  to  the  instructions  for  Line  18 
above. 

Line  20— Interest  on  Short-Term  Debt. 
Report  the  estimates  of  interest  and 
other  financing  charges  on  forecasted 
short-term  obligations  as  classified  in 
the  smelter’s  current  liabilities  on 
Schedule  B.2.  Interest  and  associated 
financing  charges  on  long-term  debt 
should  not  be  included  as  an  expense 


identifiable  with  the  smelter’s 
operations.  Attach  as  part  of  Exhibit  B  a 
schedule  showing  the  interest-bearing, 
short-term  debt  contracts  identifiable 
with  the  smelter’s  operations,  the 
interest  rate  projected  for  these 
contracts  and  the  estimated  annual 
interest  charges.  Identify  and  explain 
any  differences  in  the  forecasted  versus 
historical  classification  in  Schedules  B.l 
and  C.l  of  short-term  debt  contracts 
identifiable  with  the  smelter  operations. 

Line  21 — Miscellaneous  Operating 
Expenses.  Report  only  the  total 
operating  expenses  associated  with  or 
allocated  to  the  smelter  that  cannot  be 
appropriately  classified  in  one  of  the 
preceding  line  items.  Attach  as  part  of 
Exhibit  B  a  schedule  showing  the 
classification  of  these  residual  operating 
expenses  into  major  cost  components. 
Explain  the  basis  used  for  forecasting 
the  cost  under  each  component.  Identify 
each  cost  component  in  terms  of  direct 
or  indirect  cost  and  explain  the  basis 
used  for  allocating  the  indirect  costs  to 
smelter  operations.  Identify  and  explain 
any  differences  in  the  forecasted  versus 
historical  cost  classifications  included  in 
Schedules  B.l  and  C.l. 

Line  22 — Total  Other  Operating 
Expenses.  Enter  the  sum  of  operating 
costa  reported  on  Lines  15  through  21. 

Line  23 — Income  From  Operations. 
Report  the  balance  obtained  by 
subtracting  Line  22  from  Line  14. 

Line  24 — Income  Taxes.  Multiply 
income  from  operations  by  the  sum  of 
the  Federal,  state  and  local  marginal  tax 
rates.  Attach  as  part  of  Exhibit  B  a 
schedule  detailing  the  estimated 
marginal  tax  rate  by  taxing  entity. 

Line  25— Net  Income  from  Operations. 
Report  the  balance  obtained  by 
subtracting  Line  24  from  Line  23. 

Supplemental  Constant  Controls 
Revenue  Data — Schedule  C.l.a 

General 

Report  forecasts  detail  of  annual 
indicated  operating  revenue  factors 
anticipated  during  the  years  1980 
through  1986  from  operation  of  the 
smelter  subject  to  this  NSO  application. 
These  details  shall  support  the  summary 
revenue  forecasts  reported  on  Schedule 
C.l.  Report  forecasted  information 
required  for  each  item  in  a  manner 
consistent  with  the  instructions  for 
Schedule  B.l.a.  Attach  as  part  of  Exhibit 
B  schedules  to  (1)  explain  the  methods 
used  to  make  the  required  forecasts,  (2) 
explain  differences,  if  any,  between 
historical  trends  and  the  forecasts  and 
(3)  data  and  information  to  support  the 
forecasts.  The  forecast  revenue  total  in 
Schedule  C.l.a  shall  correspond  to  those 
reported  on  Schedule  C.l. 
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Supplemental  Constant  Controls  Cost 
Data — Schedule  C.l.b 

General 

Report  forecasts  of  annual  indicated 
operating  cost  factors  anticipated  during 
the  years  1980  through  1986  from 
operation  of  the  smelter  subject  to  this 
NSO  application.  These  details  shall 
support  the  summary  cost  forecasts  on 
Schedule  C.l.  Report  forecasted 
information  required  for  each  item  in  a 
manner  consistent  with  the  instructions 
for  Schedule  B.l.b.  Attach  as  part  of 
Exhibit  B  schedules  to  (1)  explain  the 
methods  used  to  make  the  required 
forecasts,  (2)  explain  differences,  if  any, 
between  historical  trends  and  the 
forecasts  and  (3)  data  information  to 
support  the  forecasts.  The  forecast  cost 
totals  in  Schedule  C.l.b  shall  correspond 
to  those  reported  on  Schedule  C.l. 

Constant  Controls  Sustaining  Capital 
Investment  Summary — Schedule  C.2 

General 

The  applicant  should  estimate  and 
report,  in  Schedule  C.2,  yearly 
sustaining  capital  outlays  for 
maintenance  of  the  smelter’s  existing 
productive  capability.  These  estimates 
should  be  forecast  under  the  assumption 
that  full  compliance  with  SIP  emission 
limitations  for  SOa  will  be  achieved. 
Major  elements  of  these  outlays  should 
be  disclosed,  as  well  as  the  total  of  such 
outlays.  Estimates  shall  be  restricted  to 
those  items  which  will  be  capitalized  for 
tax  purposes.  These  outlays  shall 
primarily  be  for  plant  replacement, 
although  outlays  for  improvements  and 
expansion  may  be  included  to  the  extent 
that  improvements  and/or  expansion, 
exclusive  of  required  pollution  control 
outlays,  can  be  justified  as  economically 
feasible.  Estimates  of  sustaining  capital 
shall  exclude  any  incremental 
investment  for  constant  control 
requirements.  Sustaining  capital 
investments  in  facilities  shared  with 
other  operating  segments  shall  be 
allocated  in  accordance  with  the 
instructions  given  below. 

Estimates  of  sustaining  capital  shall 
be  compatible  with  productive  capacity 
and  pollution  control  requirements 
underlying  the  operating  revenue  and 
cost  forecasts  incorporated  in  Schedule 
Cl. 

Lines  01  to  06 — Sustaining  Capital. 
Report  by  individual  line  item  property, 
plant  and  equipment  sustaining  capital 
investments  assignable  to  smelter 
operations  for  each  fiscal  year.  Include 


both  (1)  property,  plant  and  equipment 
directly  associated  with  the  smelter’s 
operations  and  (2)  facilities  shared  with 
other  operating  segments  to  the  extent 
that  a  causal  and  beneficial  relationship 
can  be  established  for  the  intersegment 
allocation  of  such  facility  investments. 

Attach  as  part  of  Exhibit  B  a  schedule 
disclosing  by  individual  line  item  the 
major  elements  of  annual  capital 
expenditures  for  sustaining  capital. 
Further  classify  these  annual  capital 
expenditures  into  both  (1)  investments  ' 
required  to  maintain  the  smelter  versus 
investments  in  smelter  expansion  and 
improvements  and  (2)  direct  facility 
versus  joint-use  facility  investments. 
Explain  the  method  used  for  allocating 
capital  expenditures  on  joint-use 
facilities  to  the  smelter’s  operations. 

Line  07— Total  Smelter  Sustaining 
Capital.  Enter  the  total  of  amounts 
reported  on  Lines  01  through  06  for  each 
fiscal  year.  Transfer  the  reported  total 
for  each  year  to  Schedule  A.1,  Line  03. 

Interim  Controls  Forecast  Profit  and 
Loss  Summary — Schedule  D.l 

General 

Report  annual  forecasts  of  operating 
revenues,  operating  costs  and  income 
taxes  for  the  years  1980  through  1986 
from  operation  of  the  smelter,  subject  to 
this  controls  waiver  application.  These 
interim  controls  forecasts  should  be 
based  on  an  assumption  that  the 
applicant  immediately  implements  a 
program  of  interim  controls. 

The  assumed  investment  program 
should  be  based  on  the  installation  and 
operation  of  a  well-designed  double¬ 
absorption  sulfuric  acid  plant  to  treat  all 
strong  gas  streams.  The  interim  controls 
projection  may,  but  need  not,  account 
for  other  regulatory  requirements  on  the 
same  basis  as  for  other  applicants.  If 
this  is  done,  however,  it  should  be 
assumed  that  the  SOa  controls  are  also 
in  an  interim  controls  configuration. 

Report  forecasted  information 
required  by  each  individual  line  item  in 
a  manner  consistent  with  the 
instructions  for  Schedule  C.l.  Attach  as 
part  of  Exhibit  B  supporting  schedules 
describing  and  explaining  any 
differences  between  Schedule  B.l  and 
the  estimates  reported  in  Schedule  D.l. 
Transfer  the  appropriate  amounts 
reported  for  each  year  from  this 
Schedule  to  Schedule  A.2. 


Supplemental  Interim  Controls  Revenue 
Data — Schedule  D.l* 

General 

Report  forecasted  revenue 
information  for  each  line  item  in  a 
manner  consistent  with  the  instructions 
for  Schedules  B.l.a  and  C.l.a. 
Supplemental  Interim  Controls  Cost 
Data — Schedule  D.l.b 

General 

Report  forecasted  cost  information  for 
each  line  item  in  a  manner  consistent 
with  the  instructions  for  Schedules  B.l.g 
and  C.l.b. 

Interim  Controls  Sustaining  Capital 
Investment  Summary — Schedule  D.2 

General 

The  applicant  should  estimate  and 
report  in  Schedule  D.2  yearly  sustaining 
capital  outlays  compatible  with 
productive  capacity  and  control 
requirements  underlying  the  revenue 
and  cost  forecasts  reported  on  Schedule 
D.l.  Report  forecasted  sustaining  capital 
outlays  for  each  line  item  in  a  manner 
consistent  with  the  instructions  for 
Schedule  C.2. 

EPA - 

Environmental  Protection  Agency 

Primary  Nonferrous  Smelter  Order 
Application 

Part  I— IDENTIFICATION  INFORMATION 

1.  Firm  name - 

2.  Street/Box/RFD  - 

3.  City - 

4.  State  - 

5.  Zip  Code  - 

6.  IRS  Employer  Identification  No. - 

7.  SEC  1934  Act  Registration  Number - 

8.  Smelter  Iden.  - 

9.  Street/Box/RFD - 

10.  City  - 

11.  State - 

12.  Zip  Code - 

13.  Contact  Person - 

14.  Title - 

15.  Street/Box/RFD  - 

16.  Telephone  - 

17.  City  - 

18.  State - 

19.  Zip  Code - 

Part  II— CERTIFICATION 
I  certify  that  the  information  provided 
herein  and  appended  hereto  is  true  and 
accurate  to  the  best  of  my  knowledge.  I 
understand  that  this  information  is  being 
required,  in  part,  under  the  authority  of 
Section  114  of  the  Clean  Air  Act,  42  U.S.C. 
7414. 

Name - 

Title  - 

Signature  - 

Date  - 
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Schedule  A.I.— Constant  Controls  Forecast  Summary 

[Smelter  Identification] 


1980  1981  1982  1983  1984  1985  1986  Total 


A.  Operating  cash  flow  projection: 

1.  Net  income  from  operation . 01 

2.  Capital  expenditure  projections: 

a.  Constant  controls . 02 

b.  Sustaining  capital . 03 

c.  Total . . 04 

3.  Adjusted  cash  flow  projections... 05 

4.  Discount  factors . 06 

5.  Present  value  of  future  cash 

flows . 07 

B.  Net  present  value: 

1.  Terminal  value . 08 

2.  Discount  factor . 09 

3.  Present  value  of  terminal  sal¬ 
vage  value . 10 

4.  Present  value  of  future  adjusted . 

5.  Cashflows . 11 

6.  Total  present  value . 12 

7.  Current  salvage  value . . 13 

8.  Net  present  value... . . 14 


Schedule  A.2.— Interim  Controls  Forecast  Summary 

[Smelter  Identification] 


1980  1981  1982  1983  1984  1985  1986  Total 


XXXXX 

XXXXX 

XXXXX 
XXXXX 
XXXXX 

XXXXX 
XXXXX 
XXXXX 
XXXXX 
XXXXX 

XXXXX 

C.  Net  present  value: 

2.  Discount  factor _ _ 13  _ : _ _ 

3.  Present  value  of  terminal  sal¬ 
vage  value . 14  . . . . : _ _ 

4.  Present  value  of  future  cash 

flows . 15  . . . . . . . .... 

5.  Total  present  value . 16  . . . . . . . . 

6.  Current  salvage  value  ..................17  . . . . . . . . . . 

7.  Net  present  value . 18  . . .'. _ _ _ _ — 


A.  Gross  operating  profit . . . 01  . 

B.  Operating  cash  flow  projection: 

1.  Net  income  from  operations . 02  .......... 

2.  Depreciation  and  amortization: 

a  Pollution  control  facilities . 03  .... _ 

b.  Other  smelter  facilities . 04  ..... _ 

3.  Operating  cash  flow . .05  _ ... 

4.  Capital  expenditure  projections:.. 

a.  Interim  controls . 06  . . 

b.  Sustaining  capital . 07  . 

c.  Total . .08  . 

5.  Net  cash  flow  projections . 09  _ 

6.  Discount  factors _ 10  . 

7.  Present  value  of  future  cash 

flow . 11  . 


XXXXX 

XXXXX 

XXXXX 

XXXXX 

XXXXX 

XXXXX 

XXXXX 


Schedule  BA.— Historical  Profit  and  Loss  Summary 

[Smelter  Identification] 

1975  1976  1977 

1978 

1979 

A.  Operating  revenues: 

1.  Primary  metal  sales . 01  ... 

2.  Coproduct  and  byproduct  sales . 02  ... 

3.  Tolling  service  revenues . 03  ... 

4.  Other  operating  revenues . 04  ... 

5.  Total  operating  revenues . 05  ... 

B.  Cost  of  sales: 

1.  Concentrates  processed . 06  ... 

2.  Other  materials . 07  ... 

3.  Production  labor . 08  ... 

4.  Energy  costs . 09  ... 

5.  Pollution  control  cost . 10  ... 

6.  Production  overhead . . . 11  ... 

7.  Other  production  costs . 12  ... 

8.  Total  cost  of  sales . 13  ... 

C.  Gross  operating  profit . 14  ... 

D.  Other  operating  expenses: 

1.  Selling,  general  and  administrative . 15  ... 

2.  Taxes,  other  than  income  tax . 16  ... 

3.  Exploration  and  research  costs . . 17  ... 

4.  Depreciation  and  amortization: 

a  Pollution  control  facilities.™ . 18  ... 

b.  Other  smelter  facilities . 19  ... 

5.  Interest  on  short  term  debt . 20  ... 

6.  Miscellaneous  operating  expenses . 21  ... 

7.  Total  other  operating  expenses . 22  ... 

E.  Income  from  operations . 23  ... 

F.  Other  income  and  (expense): 

1.  Gain/(loss)  on  disposition  of  property . 24  ... 

2.  Miscellaneous  other  income  and  (ex¬ 
pense) - 25  ... 

3.  Total  other  income  and  (expense) . 26  ... 

G.  Net  taxable  income . 27  ... 
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Schedule  B.  1  Supplemental  Historical  Revenue  Data 

[Segment  Identification] 

1975  197$  1977  1978  1979 


A.  Copper  product  sales. 

1.  Total  quantity  sold . . 01 

2  Unaffiliated  customer  sales: 

a.  Quantity  sold . 02 

b.  Operating  revenue _ ., _ 03 

c.  Average  unit  price . 04 

d.  Average  product  grade . 05 

3.  Affiliated  customer  sales: 

a.  Quantity  sold . 06 

b.  Operating  revenue _ 07 

c.  Average  unit  price . 08 

d.  Average  product  grade - ......  09 

4.  Adjusted  copper  revenues: 

a.  Total  copper  revenues _ 10 

b.  Transfer  price  adjustment . 11 

c.  Other  revenue  adjustments...................  12 

d.  Adjusted  copper  revenues . 13 

B  Lead  product  sales: 

1.  Total  quantity  sold _ 14 

2.  Unaffiliated  customer  sales: 

a.  Quantity  sold— _ 15 

b.  Operating  revenue . 16 

c.  Average  unit  price . 17 

d.  Average  product  grade _ _ 18 

3.  Affiliated  customer  sales: 

a.  Quantity  sold _ ......  19 

b.  Operating  revenue _ — ... _ 20 

c.  Average  unit  price.— . 21 

d.  Average  product  grade _ 22 

4.  Adjusted  lead  revenues: 

a.  Total  lead  revenues . 23 

b.  Transfer  price  adjustment . 24 

c.  Other  revenue  adjustments . 25 

d.  Adjusted  lead  revenues _ 26 

C  Zinc  product  sales: 

1.  Total  quantity  sold _ 27 

2.  Unaffiliated  customer  sales: 

a.  Quantity  sold _ 28 

b.  Operating  revenue _ 29 

c.  Average  unit  price . 30 

d.  Average  product  grade _ 31 

3.  Affiliated  customer  sales: 

a.  Quantity  sold _ 32 

b.  Operating  revenue _ 33 

c.  Average  unit  price . . . 34 

d.  Average  product  grade................ _ 35 

4.  Adjusted  zinc  revenue: 

a  Total  zinc  revenues............ . 36 

b.  Transfer  price  adjustment . 37 

c.  Other  revenue  adjustments . 38 

d.  Adjusted  zinc  revenues . 39 

D.  Primary  metal  revenues . 40 

E.  Tolling  service  revenues: 

1.  Total  toll  concentrates  processed . 41 

2.  Unaffiiiated  customer  revenues: 

a.  Concentrates  processed . 42 

b.  Operating  revenue _ 43 

c.  Average  unit  price . 44 

d.  Average  product  grade _ 45 

3.  Affiliated  customer  revenues: 

a.  Concentrates  processed . 46 

b.  Operating  revenue _ 47 

c.  Average  unit  price . 48 

d.  Average  product  grade _ 49 

4.  Adjusted  tolling  service  revenues: 

a  Total  tolling  service  revenue _ 50 

b.  Transfer  price  adjustment . 51 

c.  Other  revenue  adjustments _ 52 

d.  Adjusted  tolling  service  revenues . 53 

F.  Coproduct  and  byproduct  sales: 

1.  Total  coproduct  revenues . 54 

2.  Total  byproduct  revenues: 

a  Pollution  control  facilities _ 55 

b.  Other  smelter  processing _ 56 

3.  Total  coproduct  and  byproduct  revenues....  57 


Schedule  BAA.— Supplemental  Historical  Cost  Data 

[Smelter  Identification] 

1975  1976  1977 

1978 

1979 

A.  Concentrate  costs: 

1.  Total  quantity  purchased _ 01 

2.  Unaffiliated  purchases: 

a.  Quantity  purchased  — _ _ 02 

b.  Concentrate  cost _ 03 

c.  Average  unit  price . 04 

d.  Average  concentrate  grade . 05 
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Schedule  B.1.b. 

—Supplemental  Historical  Cost  Data— Continued 

[Smelter  Identification] 

1975  1976  1977  1978 

1979 

3.  Affiliated  purchases: 

06 

07 

08 

09 

4.  Adjusted  concentrate  costs: 

11  . 

12  . 

d.  Adjusted  concentrate  cost . 

B.  Production  labor  cost 

13  . 

.  14  . 

15  . 

16  . 

17  . 

.  18  . 

6.  Affiliated  customer  revenues . 

C.  Energy  costs: 

1.  Electricity: 

19  . 

20  . 

21  . 

2.  Natural  gas: 

22  . 

23  . 

24  . 

3.  Coal: 

26  . 

27  . 

4.  Fuel  oil: 

28  . 

29  . 

,  . 30  . 

5.  Other  (specify): 

....  31  . 

32  . 

34  . 

Schedule  A.— Constant  Controls  Forecast  Summary 

[Smelter  Identification] 

1980  1981  1982  1983  1984  1985  1986 

Total 

Schedule  B.2 .—Historical  Capital  Investment  Summary 
[Smelter  Identification] 


1975  1976  1977  1978  1979  . 


A.  Current  assets: 

1.  Cash  on  hand  and  deposit _ 01  - - - - 

2.  Temporary  cash  investments . 02  - 

3.  Trade  receivables,  net - 

a.  Unaffiliated  customers _ 03  . — . . . 

b.  Affiliated  customers . 04  - 

4.  Inventories . 

a.  Raw  materials  and  products - - 05  - 

b.  Other  materials  and  supplies - 06  - 

5.  Other  current  assets _ _ 07  . . 

6.  Total  current  assets _ _ 08  . 

B.  Property,  plant  and  equipment: 

1.  Land _ _ _ — . 09  - 

2.  Buildings  and  improvements . . 10  . . 

3.  Machinery  and  equipment - - —  11  . 

4.  Transportation  equipment . 12  - - - 

5.  Pollution  control  facilities _ 13  - 

6.  Other  fixed  assets . . 14  - 

7.  Total  smelter  investment _ ................  15  _ _ ........... ............. - 

8.  Less:  Accumulated  depreciation  and  amor- 

tiza-  tion . 16  ....................... - ........... 

9.  Net  smelter  investment . 17  . . . 

C.  Other  noncurrent  assets . 18  - 

D.  Total  smelter  capital  investment - 1 9  . . 

E.  Current  liabilities: 

1.  Trade  accounts  and  notes  payable . 

a  Unaffiliated  suppliers . 20  . . 

b.  Affiliated  suppliers _ 21  - 

2.  Other  expense  accruals . _ . 22  . — 

3.  Notes  payable,  current . 23  - 

4.  Other  current  liabilities  ........ _ ....................  24  . . 

5.  Total  current  liabilities ...............................  25  _ .......... ............... — 

G.  Net  smelter  capital  investment . 26  . . . 
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Schedule  B.2.a.— Cash  Proceeds  From  Liquidation 

[Smelter  Identification] 


(1) 

(2) 

.  <3> 

Estimated 

Reported 

Total 

liquidation 

net  book 

gain 

value 

value 

(loss) 

(4)  (5) 

Gain  (loss)  subject  to 
taxation  as— 


Ordinary 

income 


Capital 

gain 


.  01 

xxxxx 

xxxxx 

xxxxx 

B  Property,  plant  and  equipment. 

..  02 

...  03 

.  04 

....  05 

...  06 

.  07 

7.  Total . 

.  08 

.  09 

.  10 

.  11 

xxxxx 

xxxxx 

xxxxx 

.  12 

.  13 

xxxxx  . 

xxxxx 

.  14 

xxxxx 

xxxxx 

xxxxx  .. 

.  15 

xxxxx 

xxxxx 

xxxxx  .. 

.  16 

xxxxx 

xxxxx  .. 

K  After  tax  cash  proceeds  from  liquidation . 

.  17 

xxxxx 

xxxxx 

xxxxx 

xxxxx 

Schedule  C.I.— Constant  Controls  Forecast  Profit  and  Loss  Summary 

[Smelter  Identification] 


A.  Operating  revenues: 

1.  Primary  metal  sales . . . 01 

2.  Coproduct  and  byproduct  sales . 02 

3.  Tolling  service  revenues . .03 

4.  Other  operating  revenues . .04 

5.  Total  operating  revenues . 05 

B  Cost  of  sales: 

1.  Concentrates . . . 06 

2.  Other  materials . 07 

3.  Production  labor . .08 

4.  Energy  costs . .09 

5.  Production  overhead . „... . 10 

6.  Pollution  control  costs . 11 

7.  Other  production  costs . 12 

8.  Total  cost  of  sales........... . . . . 13 

C.  Gross  Operating  Profit . 14 

0  Other  operating  expenses: 

1.  Selling,  general  and  administrative . 15 

2.  Taxes,  other  than  income . . 16 

3.  Exploration  and  research  costs . 17 

4.  Depreciation  and  amortization . 

a.  Pollution  control  facilities . 18 

b.  Other  smelter  facilities . 19 

5.  Interest  on  short-term  debt . 20 

6  Miscellaneous  operating  expenses . 21 

7.  Total  other  operating  expenses . 22 

E  Income  from  operations . . . 23 

F  Income  taxes . . . . . .....24 

G.  Net  income  from  operations . . . . 25 


Schedule  C .1. a.— Supplemental  Constant  Controls  Revenue  Data 

[Smelter  Identification] 

1980  1981  1982  1983  1984 

1985 

1986 

A.  Forecasted  copper  product  sales: 


. 01  . . . 

2.  Unaffiliated  customer  sales: 

. 03  . 

. 04  . 

. 05  . 

3.  Affiliated  customer  sales: 

. 06  . 

b.  Operating  revenue . 

C.  Average  unit  price . 

. 08  . 

d.  Average  product  grade . 

. 09  . 

4.  Adjusted  copper  revenues: 

a.  Total  copper  revenues . 

b.  Transfer  price  adjustment . 

. 11  . 

C-  Other  revenue  adjustments . 

. 12  . . . 

d  Adjusted  copper  revenues . 

. 13  . . . . 
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Schedule  C.1.a .—Supplemental  Constant  Controls  Revenue  Data— Continued 

[Smelter  Identification] 


1980 

1981  1982  1983  1984  1985 

1986 

Forecasted  lead  product  sales: 

. 14  . 

2.  Unaffiliated  customer  sales: 

. 15  . 

. . . 16  . 

. 17  . 

• 

d.  Average  product  grade . 

. 18  . 

. 

3.  Affiliated  customer  sales: 

a.  Quantity  sold . 19 

b.  Operating  revenue . 20 

c.  Average  unit  price . 21 

d.  Average  product  grade . 22 

4.  Adjusted  lead  revenues: 

a.  Total  lead  revenues . 23 

b.  Transfer  price  adjustments . 24 

c.  Other  revenue  adjustments . 25 

d.  Adjusted  lead  revenues . 26 

C.  Forecasted  zinc  product  sales: 

1.  Total  quantity  sold . 27 

2.  Unaffiliated  Customer  sales: 

a.  Quantity  sold . 28 

b.  Operating  revenue . 29 

c.  Average  unit  price . 30 

d.  Average  product  grade . 31 

3.  Affiliated  customer  sales: 

a.  Quantity  sold.... . 32 

b.  Operating  revenue . 33 

c.  Average  unit  price . 34 

d.  Average  product  grade . 35 

4.  Adjusted  zinc  revenue: 

a.  Total  zinc  revenues . 36 

b.  Transfer  price  adjustment....*. . 37 

c.  Other  revenue  adjustments . 38 

d.  Adjusted  zinc  revenues . 39 

0.  Forecasted  primary  metal  revenues 

E.  Forecasted  tolling  sen/ice  revenues: 

1.  Total  toll  concentrates  processed . 40 .. 

2.  Unaffiliated  customer  revenues: 

a.  Concentrates  processed . .41 

b.  Operating  revenue . 42 

c.  Average  unit  price..... _ ............... — 43 

d.  Average  product  grade . 44 

3.  Affiliated  customer  revenues: 

a.  Concentrates  processed.... . 45 

b.  Operating  revenue . 46 

C.  Average  unit  price . . . 47 

d.  Average  product  grade . 48 

4.  Adjusted  tolling  service  revenues: 

a.  Total  tolling  sen/ice  revenues . 49 

b.  Transfer  price  adjustments . 50 

c.  Other  revenue  adjustments . 51 

d.  Adjusted  tolling  service  revenue . 52 

F.  Co-product  and  by-product  sales: 

1.  Total  co-product  revenues . 55 

2.  Total  by-product  revenues  from: 

a.  Pollution  control  facilities . 56 

b.  Other  smelter  processing . 57 

3.  Total  co-product  and  byproduct  revenues....58 


Schedule  C.1.b.  —Supplemental  Constant  Controls  Revenue  Data 

[Smelter  Identification] 

1980  1981  1982  1983  1984 

1985 

1986 

A.  Forecasted  concentrate  costs: 


.01 


. 02 

.03 
..04 
.05 


1.  Total  quantity  purchased.. 

2.  Unaffiliated  purchases: 

a.  Quantity  purchased.. 

b.  Concentrate  cost . 

c.  Average  unit  price . 

d.  Average  concentrate  grade.. 

3.  Affiliated  purchases: 

a.  Quantity  purchased . 06 

b.  Concentrate  cost . 07 

c.  Average  unit  price . 08 

d.  Average  concentrate  grade . *...09 

4.  Adjusted  concentrate  costs: 

a.  Total  concentrate  costs . 10 

b.  Transfer  price  adjustment . 11 

c.  Other  cost  adjustments . 12 

d.  Adjusted  concentrate  cost . 13 

B.  Forecasted  production  labor  cost: 

1.  Direct  labor  hours . 14 

2.  Average  hourly  wage  rate . 15 

3.  Total  wage  payments . 16 

4.  Supplemental  employee  benefits . 17 

5.  Total  production  labor  cost . 18 
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Schedule  C.I.b.  —Supplemental  Constant  Controls  Revenue  Data— Continued 

[Smelter  Identification] 


1980 

1981  1982 

1983 

1984  1985 

1986 

C.  Forecasted  Energy  Costs: 

1.  Electricity: 

. 19  . 

. 20  . 

. 21  . 

2.  Natural  gas: 

...  ,22  . 

. 23  . 

. 24  . 

3.  Coal: 

. 25  . 

. 26  . 

. 27  . 

4.  Fuel  Oil: 

. 28  . 

. 29  . 

. 30  . 

5.  Other  (specify): 

. 31  . 

b.  Price  per  unit . 

. 32  . . 

. 33  . 

. . 

. 34  . 

Schedule  C.2 .—Constant  Controls  Sustaining  Capital  Investment  Summary 

[Smelter  Identification] 

Sustaining  capital 

1980 

1981  1982 

1983 

1984  1985 

1986 

. 01  . 

2.  Buildings  and  improvements . . . 

. 02  . 

. 03  . 

. 04  . 

. 05  . 

. 06  . 

07 

Schedule  DA.— Interim  Controls  Forecast  Profit  and  Loss  Summary 

[Smelter  Identification] 

1980 

1981  1982 

1983 

1984  1985 

1986 

A  Operating  revenues: 

. 01  . 

2.  Co-product  and  by-product  sales . 

. 02  . 

. 03  . 

. 04  . 

. 05  . 

B.  Cost  of  sales: 

1.  Concentrates . 

. 06  . 

. 07  . 

. 08  . 

. 09  . 

5.  Pollution  control  costs . 

. 10  . 

. 11  . 

. 12  . 

8.  Total  cost  of  sales . 

. 13  . 

. 14  . 

0.  Other  operating  expenses: 

1.  Selling,  general  and  administrative . 

. 15  . 

2.  Taxes,  other  than  income  tax . 

. 16  . 

3.  Exploration  and  research  costs . 

. 17  . 

4.  Depreciation  and  amortization: 

a.  Pollution  control  facilities . 

. 18  . 

b.  Other  smelter  facilities . 

. 19  . 

5  Interest  on  short  term  debt . 

. 20  . 

6  Miscellaneous  operating  expenses . 

. 21  . 

7.  Total  other  operating  expenses . 

E.  Income  from  operations . 

. 22  . 

. 23  . 

. 

. 24  . 

. 25  . 

Schedule  D.  1  .a.— Supplemental  Constant  Controls  Revenue  Data 

[Smelter  Identification] 

1980 

1981  1982 

1983 

1984  1985 

1986 

A.  Forecasted  copper  product  sales: 

1.  Total  Quantity  Sold . 

. 01  . 

2.  Unaffiliated  customer  sales: 

a.  Quantity  sold . .02 

b.  Operating  revenue . .03 
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Schedule  D.  1 .9.— Supplemental  Constant  Controls  Revenue  Data— Continued 

[Smelter  Identification] 

1980  .  1981  1982  1983  1984  1985  1986 


c.  Average  unit  price . .04 

d.  Average  product  grade . .05 

3.  Affiliated  customer  sales: 

a.  Quantity  sold. . 06 

b.  Operating  revenue . .07 

c.  Average  unit  price _ .08 

d.  Average  product  grade . 09 

4.  Adjusted  copper  revenues 

a.  Total  copper  revenues . . 10 

b.  Transfer  price  adjustment....... — .... — 11 

c.  Other  revenue  adjustments.... _ ............12 

d.  Adjusted  copper  revenues . 13 

B.  Forecasted  lead  product  sales: 

1.  Total  quantity  sold - 14 

2.  Unaffiliated  customer  sales: 

a.  Quantity  sold. . 15 

b.  Operating  revenue. _ _ _ 16 

c.  Average  unit  price - 17 

d.  Average  product  grade . 18 

3.  Affiliated  customer  sales: 

a.  Quantity  sold. . 19 

b.  Operating  revenue . 20 

c.  Average  unit  price _ 21 

d.  Average  product  grade . 22 

4.  Adjusted  lead  revenues: 

a  Total  lead  revenues . . . 23 

b.  Transfer  price  adjustments . . 24 

c.  Other  revenue  adjustments . 25 

d.  Adjusted  lead  revenues . .26 

C.  Forecasted  zinc  product  sales: 

1.  Total  quantity  sold . 27 

2.  Unaffiliated  customer  sales: 

a  Quantity  sold. . SB 

b.  Operating  revenue . .29 

c.  Average  unit  price . .30 

d.  Average  product  grade . 31 

3.  Affiliated  customer  sales: 

a.  Quantity  sold. . 32 

b.  Operating  revenue . ......33 

c.  Average  unit  price . 34 

d.  Average  product  grade . 35 

4.  Adjusted  zinc  revenue: 

a  Total  zinc  revenues - 36 

b.  Transfer  price  adjustment . 37 

c.  Other  revenue  adjustments . 38 

d.  Adjusted  zinc  revenues . 39 

D.  Forecasted  primary  metal  revenues . 40 

E.  Forecasted  tolling  services  revenues: 

1.  Total  toll  concentrates  processed . .41 

2.  Unaffiliated  customer  revenues: 

a  Concentrates  processed _ 42 

b.  Operating  revenue...... . .43 

c.  Average  unit  price . . . ......44 

d.  Average  product  grade . . . 45 

3.  Affiliated  cistomer  revenues: 

a.  Concentrates  processed . 48 

b.  Operating  revenue . 47 

c.  Average  unit  price . 48 

d.  Average  product  grade. . .49 

4.  Adjusted  tolling  service  revenues: 

a.  Total  tolling  service  revenue . 50 

b.  Transfer  price  adjustment . .51 

c.  Other  revenue  adjustments . 52 

d.  Adjusted  tolling  service  revenues . 53 

F.  Co-product  and  by-product  sales: 

1.  Total  coproduct  revenues . 54 

2.  Total  byproduct  revenues  from: 

a.  Pollution  control  facilities . 55 

b.  Other  smelter  processing . 56 


3.  Total  coproduct  and  byproduct  revenues . 57 


Schedule  D.  1  .b.— Supplemental  Constant  Controls  Revenue  Data 

[Smelter  Identification] 


1980  1981  1982  1983  1984  1985  1986 


A.  Forecasted  concentrate  costs: 

1.  Total  quantity  purchased. . 01  — . 

2.  Unaffiliated  purchases: 

a.  Quantity  purchased . 02  .... - - 

b.  Concentrate  cost - .03  . 

c.  Average  unit  price _ _ .04  - .... 

d.  Average  concentrate  grade . 05  . . 

3.  Affiliated  purchases: 

a.  Quantity  purchased . .06  - ..... 

b. -Concentrate  cost _ .07  - - 

c.  Average  unit  price _ _ 08  - 

d.  Average  concentrate  grade . .09  ...... - 
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Schedule  D.  1  h.— Supplemental  Constant  Controls  Revenue  Data— Continued 

(Smelter  Identification] 


1980  1981  1982  1983  1984  1985  1986 


4.  Adjusted  concentrate  costs: 
a  Total  concentrate  costs  — 

b.  Transfer  price  adjustment.. 

c.  Other  cost  adjustments. _ 

d.  Adjusted  concentrate  cost. 

B  Forecasted  production  labor  cost: 

1.  Direct  Labor  Hours . 

2.  Average  Hourly  Wage  Rate.......... 

3.  Total  Wage  Payments - 

4.  Supplemental  Employee  Benefits 

5.  Total  Production  Labor  Cost - 

C.  Forecasted  energy  costs: 

1.  Electricity: 

a.  Quantity  in  kilowatt  hours . 

b.  Price  per  kwh. . . 

c.  Total  electricity  payments . 

2.  Natural  gas: 

a.  Quantity  in  mcf _ _ 

b.  Price  per  mcf _ 

c.  Total  natural  gas  payments... 

3.  Coal: 

a.  Quantity  per  tons _ _ _ 

b.  Price  per  ton _ _ 

c.  Total  coal  payments - 

4.  Fueloil: 

a.  Quantity  in  gallons _ 

b.  Price  per  gallon - 

c.  Total  fuel  oil  payments _ 

5.  Other  (specify): 

a.  Quantity  (specific  units).. . 

b.  Price  per  unit . . . . . 

c.  Total  payments . 

6.  Total  energy  costs . 


Schedule  D.2 .—Constant  Controls  Sustaining  Capital  Investment  Summary 

(Smelter  Identification] 

Sustaining  capital 

1980  1981  1982  1983  1984  1985 

1986 

1  Land  . 

. 01  . 

2.  Buildings  and  improvements . 

. 02  . 

3.  Machinery  and  equipment . 

. 03  . 

4  Transportation  equipment . 

. 04  . 

5  Pollution  control  facilities . 

. 05  . 

6.  Other  fined  assets . 

. 06  .  . 

7.  Total  smelter  sustaining  capital . 

. . 07  . 
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